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United States Court of Appeals for fhe 

District of Columbia ! 


1 Docket No. 44970 

Ohio Valley Rock Asphalt Co. Inc., Petitioner \ 

i 

vs. ! 

Commissioner of Internal Revenue, Respondent^ 

Appearances : 

For Petitioner: E. R. Thompson, C. P. A., | 

Wm. Rankin King, C. P. A., ! 

Robt. N. Anderson, Esq., 

J. Nelson Anderson, Esq., 

Stanley Worth, Esq., 

For Respondent: D. P. Kimball, Esq., 

Docket Entries: 

1929 


June 

June 

Aug. 

Aug. 

1931 
Nov. 

1932 
Jan. 

Jan. 

Apr. 

Apr. 



22—Petition received and filed. Taxpayer notified. 
(Fee paid) 

24— Copy of petition served on General Counsel. 

9—Copy of answer served on taxpayer—General 
Calendar. 

7— Answer filed bv General Counsel. 

mJ 

25— Hearing set Feb. 16, 1932. j 

8— Motion to transfer to the Louisville, Ky. Circuit 
Calendar filed by taxpayer. 1/13/32 grantbd. 

13—Notice of appearance of Wm. Rankin King as 
counsel filed. 

1—Hearing set in Louisville, Kv., beginning | May 
2, 1932. ‘ | 

13—Motion to consolidate with docket 61258 filed 
by taxpayer. 4/16/32 granted. 

4—Hearing had before Mr. Murdock—submitted. 
Amendment to petition filed. Briefs due Jifily 6, 
1932. Called from calendar of May 2, 193*}. 


i 


i 
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June 21—Motion for extension to Aug. 20, 1932 to file 
brief filed by General Counsel. 6/22/32 granted 
both parties. 

Aug. 19—Motion for extension of time to 60 days from re¬ 
ceipt of transcript to file brief filed by taxpayer. 
8/24/32 granted both parties to Oct. 15, 1932. 

Oct. 12—Motion for extension to Nov. 14, 1932 to file 
briefs filed by General Counsel. 10/14/32 
granted to both parties. 

Oct. 15—Motion for extension of 45 davs to file brief filed 
by taxpayer. 

Nov. 11—Motion for extension to Dec. 29, 1932 to file brief 
filed bv General Counsel. 11/14/32 granted to 
both parties. 

Dec. 12—Transcript of hearing May 4, 1932 filed. 

Dec. 20—Motion for extension to Feb. 12,1933 to file brief 
filed by General Counsel. 12/23/32 granted 
both parties to Feb. 1, 1933. 

1933 

Jan. 27—Motion for extension of 15 davs to file brief filed 

* 

by taxpayer. 1/30/33 granted both parties. 

Jan. 28—Motion for extension to Feb. 15, 1933 to file brief 

filed bv General Counsel. 

% 

Feb. 15—Motion for extension of 10 days to file brief filed 
by taxpayer. 2/15/33 granted to both parties to 
Feb. 27, *1933. 

2 1933 

Feb. 15—Brief filed bv General Counsel. 

Feb. 27—Brief filed bv taxpaver. 

i X % 

July 26—Memorandum opinion rendered—John E. Mur¬ 
dock, Division 3. Decision will be entered for 
the respondent. 

July 31—Decision entered—J. E. Murdock, Division 3. 

Oct. 21—Motion to fix amount of bond at $11,196.97 filed 
by taxpayer. 10/21/33 granted in amount of 
$11,200.00—J. E. Murdock, Div. 3. 

Oct. 26—Motion for rehearing filed by taxpayer. 10/28/33 
denied. 

1934 

Jan. 25—Stipulation for review by Court of Appeals of 
District of Columbia filed. 


Jan. 


Jan. 

Mar. 

Mar. 

Mar. 





Julv 

* 


Sept. 

Nov. 

1935 

Jan. 

Jan. 

Jan. 

Jan. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 


OHIO VALLEY EOCK ASPHALT CO. VS. GUY T. HELVERING. 6 

25—Petition for review by Court of Appeals of 
D. C., with assignments of error tiled bjy tax¬ 
payer. | 

25— Proof of service tiled by taxpayer. 

26— Notice of appearance of J. Nelson Anderkon as 
counsel tiled. 

26—Motion for extension to May 26, 1934 to prepare 
evidence and transmit record filed by taxpayer. 

26— Order enlarging time to 5/26/34 for prepara¬ 
tion of evidence and delivery of record entered. 

24—Motion for extension to July 26, 1934 to prepare 
evidence and transmit record filed by taxjpayer. 

24—Order enlarging time to July 26, 1934 foijprep¬ 
aration of evidence and delivery of record en¬ 
tered. 

24—Motion for extension to Sept. 26,1934 to prepare 
evidence and transmit record filed by taxpayer. 

24—Order enlarging time to Sept. 26, 1934 for prep¬ 
aration of evidence and delivery of record en¬ 
tered. I 

27— Stipulation for extension of 60 days to prepare 
evidence and transmit record filed. 

24—Stipulation for extension of 60 days to prepare 
evidence and transmit record filed. 


25—Stipulation for extension to Feb. 11, 1935 tjo pre¬ 
pare evidence and transmit record filed. 

31—Praecipe with proof of service thereon fijed by 


taxpayer. 

31—Statement of evidence lodged. 

31—Notice of lodgment of statement and of hearing 
on Feb. 11, 1935 to approve statement filed. 

5—Stipulation for extension of 30 days to prepare 
evidence and transmit record filed. 

7—Notice of change of hearing date to Feb. 13,1935. 

9—Counter praecipe filed by General Counsel, j 

11—Objections to statement of evidence filed bt Gen¬ 
eral Counsel. 

13—Hearing had before Mr. Murdock on statement of 
evidence. On order of Board continued tt> Feb. 
20, 1935. Appearance of Stanley Worth fpiled. 
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Feb. 13—Order of continuance to Feb. 20, 1935 to enable 
parties to reconcile their differences and to pre¬ 
pare as far as possible an agreed statement of 
evidence entered. 

3 1935 

Feb. 19—Motion for continuance to Feb. 27, 1935 on settle¬ 
ment of record filed by taxpayer. 

Feb. 19—Motion for continuance to Feb. 27, 1935 on settle¬ 
ment of record granted. 

Feb. 20—Transcript of hearing of 2/13/35 filed. 

Feb. 27—Hearing had before Mr. Murdock on approval of 
statement of evidence—agreed statement to be 
filed later. 

Mar. 9—Stipulation for extension for period of 28 days 
from March 11, 1935 to prepare evidence and 
transmit record filed. 

Mar. 28—Agreed statement of evidence lodged. 

Mar. 28—Agreed praecipe filed. 

Apr. 1—Agreed statement of evidence approved and or¬ 
dered filed. 

4 DOCKET Xo. 61258 

Ohio Valley Rock Asphalt Co., Inc., 

Petitioner , 


vs. 

Commissioner of Internal Revenue, 
Respondent. 


Appearances: 

For Petitioner: E. R. Thompson, C. P. A.; Wm. Rankin 
King, C. P. A.; Robt. N. Anderson, Esq.; J. Nelson Ander¬ 
son, Esq.; Stanley Worth, Esq. 

For Respondent: D. P. Kimball, Esq. 

Docket Entries: 

1932 

Jan. 11—Petition received and filed. Taxpayer notified. 
(Fee paid) 

Jan. 11—Copy of petition served on General Counsel. 
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Jan. 13—Notice of appearance of Wm. Rankin King as 
counsel filed. 

Feb. 2—Answer filed bv General Counsel. 

•> 

Feb. 10—Copy of answer served on taxpayer—assigned 
to General Calendar. 

Apr. 13—Motion to set for hearing May 2, 1932 in Louis¬ 
ville, Ky., and to consolidate with docket |44970 
filed by taxpayer. 4/16/32 granted. 

Apr. 16—Hearing set May 2, 1932, Louisville, Ky. j 

May 4—Hearing had before J. E. Murdock, Division 3. 

Called from calendar of May 2, 1932. Submit¬ 
ted. Amendment to petition filed. Briefjs due 
July 6, 1932. | 

June 21—Motion for extension to Aug. 20,1932 to file| brief 
filed by General Counsel. 6/22/32 grantjed to 
both parties. 

Aug. 19—Motion for extension of 60 days from receipt of 
transcript to file brief filed by taxpayer. 8/24/32 
granted both parties to Oct. 15, 1932. 

Oct. 12—Motion for extension to Nov. 14, 1932 tjo file 

briefs filed by General Counsel. 10/14/32 
granted both parties. 

Oct. 15—Motion for extension of 45 days to file brief filed 

by taxpayer. 

Nov. 11—Motion for extension to Dec. 29,1932 to file brief 
hied bv General Counsel. 11/14/32 granted both 
parties. 

Dec. 12—Transcript of hearing of May 4, 1932 filed. 

Dec. 20—Motion for extension to Feb. 12,1933 to file brief 
filed by General Counsel. 12/23/32 granted both 
parties to Feb. 1, 1933. 

1933 

Jan. 27—Motion for extension of 15 days to file brief filed 
by taxpayer. 1/30/33 granted both partiesL 

Jan. 28—Motion for extension to Feb. 15, 1933 to filej brief 
filed by General Counsel. 

Feb. 15—Motion for extension of 10 days to file brief filed 
bv taxpayer. Granted both parties to F^b. 27, 
1933. 

Feb. 15—Brief filed by General Counsel. 

Feb. 27—Brief filed by taxpayer. 
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July 26—Memorandum Opinion rendered—J. E. Mur¬ 
dock, Division 3. Decision will be entered for 
respondent. 

July 31—Decision entered—J. E. Murdock, Division 3. 

Oct. 21—Motion to fix amount of bond at $11,- 

5 ! 196.97 filed by taxpayer. 10/21/33 granted 

in amount of $11,200.00—J. E. Murdock, 
Division 3. 

Oct. 26—Motion for rehearing filed by taxpayer. 10/28/33 
denied. 

1934 

Jan. 25—Stipulation for review bv Court of Appeals of 
D. C. filed. 

Jan. 25—Petition for review by Court of Appeals of D. C., 
with assignments of error filed by taxpayer. 

Jan. 25—Proof of service filed by taxpayer. 

Mar. 26—Notice of appearance of J. Nelson Anderson as 
counsel filed. 

Mar. 26—Motion for extension to May 26, 1934 to prepare 
evidence and transmit record filed by taxpayer. 

Mar. 26—Order enlarging time to May 26, 1934 to pre¬ 
pare evidence and transmit record entered. 

May 24—Motion for extension to July 26, 1934 to prepare 
evidence and transmit record filed by taxpayer. 

May 24—Order enlarging time to July 26, 1934 to prepare 
evidence and transmit record entered. 

July 24—Motion for extension to Sept. 26, 1934 to pre¬ 
pare evidence and transmit record filed by tax¬ 
payer. 

July 24—Order that time for preparation of evidence and 
delivery of record be extended to 9/26/34 
entered. 

Sept. 27—Stipulation for extension of 60 days to prepare 
evidence and transmit record filed. 

Nov. 24—Stipulation for extension of 60 days to prepare 
evidence and transmit record filed. 

1935 

Jan. 25—Stipulation for extension to Feb. 11, 1935 to pre¬ 
pare evidence and transmit record filed. 

Jan. 31—Praecipe with proof of service thereon filed. 
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j 

i 

31—Statement of evidence lodged. 

31—Notice of lodgment of statement and of hearing 


6 

Feb. 

Feb. 


Mar. 


a: 


Jan. 

J an. 

Feb. 11, 1935 to approve statement filed. 

Feb. 5—Stipulation for extension of 30 days fromj Feb. 

11, 1935 to prepare evidence and transmit rec¬ 
ord filed. 

Feb. 7—Notice of change of hearing date from 2/JL1/35 

to 2/13/35. I 

Feb. 9—Counter praecipe filed by General Counsel.! 

Feb. 11—Objections to statement of evidence filed by Gen¬ 
eral Counsel. 

Feb. 13—Hearing* had before Mr. J. E. Murdock, Division 

7 j 

3. Hearing was on statement of evidence^ On 
order continued to 2/20/35. Appearanie of 
Stanlev Worth filed. 

Feb. 31—Order that hearing for settlement of statement 
of evidence be continued to 2/20/35 to elnable 
parties to conciliate differences as far as they 
are able and to prepare if possible an agreed 
statement of evidence, entered. 

7 i 

Feb. 19—Motion for continuance to Feb. 27,1935 on Settle¬ 
ment of record filed by taxpayer. 2/bL9/35 


granted. 

1935 

20—Transcript of hearing of 2/13/35 filed. 

27—Hearing had before J. E. Murdock, Division 3, 
on approval of statement of evidence—agreed 
statement to be filed. 


9—Stipulation for extension of 28 days from J^Iarch 
11, 1935 to prepare evidence and transmit rec¬ 
ord filed. 

Mar. 28—Agreed statement of evidence lodged. 

Mar. 28—Agreed praecipe filed. 

Apr. 1—Agreed statement of evidence approvecf and 

ordered filed. 


I 
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Endorsed: United States Board of Tax Appeals 
Filed Jun 22 1929 


Jun 22 1929 


United States Board of Tax Appeals 
Docket Xo. 44970 

Ohio Valley Rock Asphalt Co., Incorporated, Petitioner , 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency (bureau 
svmbols IT :AR :G-1) 

ICB-60D) 

dated May 1, 1929, and as a basis for his proceeding alleges 
as follows: 

1. The petitioner is a corporation, with its principal 
office in the Starks Building, Louisville, Ky. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit “A”) was mailed to the petitioner on 
May 1,1929. 

3. The taxes in controversy are corporation income taxes 
for the calendar year 1925 and for $2,342.61. 

4. The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

(a) During the year 1925 petitioner retired $8,500.00 par 
value of its own outstanding bonds, buying these bonds 

from the owners for $2,975.00, a difference of 
8 $5,525.00 between the par value of the bonds and the 

amount of cash paid for them. Petitioner errone¬ 
ously included in its income for the year 1925 $2,071.80 of 
this difference, and respondent, in his notice of deficiency 
has added the remaining $3,453.20 to taxable income, so as 
to include in taxable income for the year 1925 the entire 
$5,525.00. 

(b) Respondent erroneously fails to make any allowance 
as deduction from taxable income for the year 1925 for 
amortization of leases acquired at a cost of $394,088.10. 
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5. The facts upon which petitioner relies as the ba^is of 
this proceeding are as follows: 

(a) The difference between the par value of the Iponds 
retired and the amount paid for them does not constitute 
taxable income. This has been decided by the Board i|n the 
case of the Independent Brewing Co., 4 B. T. A., 870, aqd the 
General Manifold and Printing Co., Docket 14577. 

(b) Petitioner acquired certain leases in the Sta|te of 
Kentucky, for a total consideration of $394,0SS.10. Respon¬ 
dent has refused to allow any deduction from taxable in¬ 
come on account of the cost of these leases. Petitioner de¬ 
sires to write off the cost of these leases over a peripd of 
years, but respondent has failed and refused to alloV any 
deduction whatever on account of this. 

Petitioner prays for relief from the deficiency asserted 
by the respondent on the following and each of the fallow¬ 
ing particulars: 

9 (a) The item of $5,525.00, purchase of bonds below 

par, does not constitute taxable income and had been 
so held by this Board. It therefore should not be included 
in taxable income of this petitioner. 

(b) Petitioner prays for a recomputation of the t[ix so 
as to include a reasonable charge for amortization <ff the 
leases acquired at a cost of $394,088.10. Petitioner believes 
that this is a reasonable charge against income and tljat an 
annual charge should be made. 

WHEREFORE, petitioner prays that this Board may 
hear and redetermine the deficiency alleged. 

E R THOMPSON ! 

irl226 Volunteer Buildiijg, 
Chattanooga, Tenn. 

State of Kentucky, 

County of Jefferson j 

S. O. LeSueur, being duly sworn, says that he is the 
president of the Ohio Valley Rock Asphalt Company [ibove 
named and that he is dulv authorized to veridv the fbrego- 
ing petition; that he has read the foregoing petition <|nd is 
familiar with the statements contained therein, and that 
the facts stated are true, except as to those facts staled to 
be upon information and belief, and these facts he befieves 
to be true. 

S O LeSUEUR, 


i 
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Subscribed and sworn to before me this 20th dav of June, 
1929. 

DELLA W BENNER 
(Seal) Notary Public. 

My commission expires Feb. 7th, 1931. 

10 May 1, 1929 

IT :AR :G-1 
ICB :60D 


E. R. Thompson, C. P. A., 
Chattanooga, Tennessee. 


Sir: 

There is enclosed a carbon copy of a letter of this date 
addressed to the taxpayer whose name and address are 
given below. This copy is furnished in accordance with the 
authority conferred upon you by the taxpayer to whom the 
original letter has been mailed. 

Respectfully, 

C. B. ALLEN, 

i Deputy Commissioner. 

By H. F. NICHOLS 

Chief of Section. 

Enclosure: 

Copy of letter. 

Name and address of taxpayer 


Ohio Valley Rock Asphalt Company, 

Louisville, Kentucky. 

(1155M) 

11 May 1, 1929 

IT :AR :G-1 
ICB :60D 

Ohio Valley Rock Asphalt Company, 

1135 Starks Building, 

Louisville, Kentucky. 

Sirs: 

In accordance with Section 274 of the Revenue Act of 
1926, you are advised that the determination of your tax 
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liability for the years 1925 and 1926 discloses a deficiency of 
$2,342.61 for the year 1925 and an overassessmenjt of 
$257.25 for the year 1926, as shown in the statement at¬ 
tached. 

i 

The section of the law above mentioned allows vdu to 
petition the United States Board of Tax Appeals within 
sixty days (not counting* Sunday as the sixtieth day) from 
the date of the mailing* of this letter for a redetermination 
of your tax liability. j 

HOWEVER. IF YOU DO XOT DESIRE TO pIeTI- 

7 . I 

TION, you are requested to execute the inclosed Fornfi 866 
and forward both original and duplicate to the Conhmis- 
sioner of Internal Revenue, Washington, D. C., foij* the 
attention of IT :C :P-7. The signing of this agreement 
will expedite the closing of your return by permittiq 
early assessment of any deficiencies and preventing the 
accumulation of interest charges, since the interest period 
terminates thirtv days after filing the agreement forih, or 
on the date assessment is made, whichever is earlier; 
WHEREAS IF NO AGREEMENT IS FILED, interest 
will accumulate to the date of assessment of the deficiencies. 


form 
g an 


Respectfully, 

D. H. BLAIR, 

Commissioner. 


By 

Inclosures: 

Statement 
Form 866 
Form 882 

Schedules 1 to 4, inclusive. 


Deputy Commissione 


EVN-3 
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12 Statement 

IT :AR :G-1 
ICB-60D 

In re: Ohio Valley Rock Asphalt Company, 
1135 Starks Building, 

Louisville, Kentucky. 

Tax Liability 

Corrected Tax 


Years 

Liability 
Used on 
Form 866 

Tax 

Previously 

Assessed 

Over¬ 

assessment 

Deficiency 

1925 

$8,837.32 

$6,494.71 


$2,342.61 

1926 

9,260.93 

9,518.18 

$257.25 


Totals 

$18,098.25 

$16,012.89 

$257.25 

$2,342.61 


This audit is based on a Revenue Agent’s report cover¬ 
ing the years 1925 and 1926, copy of which has previously 
been furnished vou. 

This office has carefully considered the contentions set 
forth in vour brief filed with the Internal Revenue Agent 
in Charge, Louisville, Kentucky, on January 3, 1929, with 
respect to the proposed adjustment of your tax liability as 
indicated in Bureau letter addressed to vou on December 
7,1928; the information submitted by you in the conference 
held in that office on January 7, 1929; and the statements 
contained in your letter of March 18, 1929, in reply to 
Bureau letter of March 16, 1929; and its decision is as fol¬ 
lows : 

1. Profits on bonds redeemed: 


Article 545, Regulations 69, states that “(c) if, however, 
the corporation purchases and retires any of such bonds 
at a price less than the issuing price or face value, the ex¬ 
cess of the issuing price or face value over the purchase 
price is gain or income for the taxable vear.” Your con- 
tention is, therefore, disallowed. 

2. Depreciation: 

This contention was withdrawn by your representative 
at the conference held in the office of the Internal Revenue 


Agent in Charge, Louisville, Kentucky, on January 7, 1929. 


I 

i 
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3. Leaseholds: 

13 This contention is disallowed since complete I data 
pertaining to each lease have not been submittecl. It 

was stated by your President, in the conference abo\je re¬ 
ferred to, that, owing to your busy season, the information 
could not be furnished at that time; and that, since if had 
not been determined in just what manner you woulcl ask 
for relief for income tax purposes, he did not know whether 
the submission of such information was necessary. 

The right of appeal to the United States Board of Tax 
Appeals, referred to hereunder, applies only to those years 
for which there is a deficiency in tax as defined by Section 
*273 of the Revenue Act of 1926, or as contemplated by the 
provisions of Section 283 of said Act. 

Executed form of consent expiring December 31, 1929, 
is on file for the year 1925. 

Certificate of Overassessment for the amount shown 
above will be issued through the office of the Collector of 
Internal Revenue for your district and will be applied by 
that official in accordance with the provisions of Section 
284(a) of the Revenue Act of 1926. 

Pavment should not be made until a bill is received from 
the Collector of Internal Revenue for your district, an^. re¬ 
mittance should then be made to him. 

A carbon of this letter has been mailed to E. R. Thomp¬ 
son, C. P. A., Chattanooga, Tennessee, in accordance with 
the authorization contained in your power of attorney dated 
December 31, 1928, running to him, which is on hie iij this 
office. I 

14 Ohio Valley Rock Asphalt Company 

Year Ended December 31, 1925. 

Schedule 1 
Net Income 

Net income as disclosed by return $49,959.27 

As corrected 67,979.41 

_i_ 

$18,0j2O.14 


Xet adjustment 
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Unallowable deductions and additional income: 

(a) 1923 loss I $14,207.75 

(b) Profit on bonds redeemed 3,453.20 

(e) Depreciation 678.21 


Total $18,339.16 

Xontaxable income and additional deduction: 

(d) Amortization 319.02 


Xet adjustment as above 

Schedule 1-A 

Explanation of Items Changed 

(a) 1923 loss 


$18,020.14 


$14,207.75 


This item lias been disallowed for the year 1925, for the 
reason that it was considered in determining* our tax lia- 
bilitv for the vear 1924. 


(b) Profit on bonds redeemed 


$ 3,453.20 


This represents additions to profit on an amount of $S,- 
500.00 par value bonds purchased by you in 1925 for $2,- 
975.00. Of the profit of $5,525.00, 45/120 of this amount, 
or $2,071.80, was reported on your return. The entire profit 
is <i*ain or income for the taxable vear. 

(c) Depreciation $ 678.21 

See Exhibit A. 


(d) Amortization 

Amortization of development allowed 
Amortization of development claimed 


$ 319.02 

$ 1,319.02 
1,000.00 


Adjustment 

15 Schedule 2 

Computation of Tax 
Income Tax 

Xet income for taxable vear 

* 

Income tax at 13 per cent 
Total previously assessed 


$ 319.02 


$67,979.41 
$ 8,837.32 
6,494.71 


Additional tax to be assessed 


$ 2,342.61 




lT*AfttO-l 

ICB-50D 


Ohio Valloy Rock Asphalt Gcttp&ny 



A*sct j Salsnco Additions Balance 

o#ae*ber 31,1924 during 19*6 December 31,1* 


Building I S 29,339*27 

Furniture »n4 Fixture* 1,825.48 

Machinery 151,019.94 

Railroad Jelten 3,924*46 

Trao no«vd i 5,545.06 

.small Tool* 1,718.03 

Ouaxry £<taip«eat -19,738.52 

AotoBobile 

Total depreciation allowable 

Aaount deducted 


Adjust®ent 


5VB-3 


I 465.90 
635.33 
3,577.99 
«* 

1,031.86 

153.30 

5,774.93 


3 29,605,17 
2,451,76 
154,597. 
3,924, 
5,576* 
1,671. 
55,513, 


t 


sages 



i 
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18 Endorsed: United States Board of Tax Appeals 
Filed Aug 7—1929 

United States Board of Tax Appeals 

Docket Xo. 44970. 

Ohio Valley Rock Asphalt Company, Incorporated, Peti¬ 
tioner. 


v. 

Commissioner of Internal Revenue, Respondent. 

Answer 

The Commissioner of Internal Revenue by C. M. Charest, 
General Counsel, Bureau of Internal Revenue, for answer 
to the petition filed in the above-entitled appeal, admits and 
denies as follows: 

1. Admits the allegations contained in paragraph 1. 

2. Admits the allegations contained in paragraph 2. 

3. Admits the allegations contained in paragraph 3. 

4. Denies that the Commissioner committed the errors 
alleged in paragraph 4. 

5. Denies the allegations contained in paragraph 5. 
Denies, generally and specifically, each and every allega¬ 
tion contained in the taxpayer's petition not hereinbefore 
admitted, qualified or denied. 

WHEREFORE, it is prayed that the taxpayer’s appeal 
be denied. 

(Signed) C. M. CHAREST 
i General Counsel, 

Bureau of Internal Revenue. 

Of Counsel: 

ARTHUR CARXDUFF, 

Special Attorney , 

Bureau of Internal Revenue. 

SBA/mhk 8/7/29 
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19 Endorsed: U. S. Board of Tax Appeals Filed at 
Hearing’ May 4 1932 

United States Board of Tax Appeals. j 

Docket No. 44970 ! 

Ohio Valley Rock Asphalt Co., Incorporated, Petitioner 


vs 


Commissioner of Internal Revenue, Respondent 
Amendments To Be Added to the Original Petition 

Now comes the petitioner and respectfully prays fdr per¬ 
mission to amend its original petition herein by in insert¬ 
ing in their proper places the following paragraphs!: 

4—(c) Respondent erroneously fails to make any!aliow- 
ance as deduction from taxable income for the veal* 1925 


for the amortization of the discount, if any, at whjch its 
bonds were sold. Petitioner should be allowed to amortize 
over a period equal to the life of its bonds, the difference 
between the par or face amount of its bonds and the amount 
for which they were sold or issued, that is its bond discount. 

4— (d) Respondent erred in not allowing the petitioner 
to deduct from its income for the year 1925 the net lo^s sus¬ 
tained by it for the year 1924 in the amount of $11,|49.04. 

5— (c) Error 4-(c) set out above, is an alternative issue. 
If the Board decides the bonds issued for the leases re¬ 
ferred to in paragraph 5-(b) above, were not issued ^t par, 
then the difference between the amount the Board deter¬ 
mines they were issued for and their par oJ- face 

20 value represents discount and should be spreacjl over 
the life of such bonds, and allowed as a deduction 

i* • 1 

from gross income. 


5—(d) The petitioner sustained a net loss for thq year 
1924 of $11,749.04. ! ' 

The petitioner prays in the alternative for a reconjiputa- 
tion of the tax so as to include a reasonable charge against 
income on account of the amortization of the discount, if 
any, at which its bonds were sold or issued. 

The petitioner also prays that it be allowed to cj e duct 
from its net income for the year 1925 its net loss fqr the 
year 1924 of $11,749.04. i 
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The figure of $394,088.10 wherever it appears in the orig¬ 
inal petition as representing the cost of lease-holds ac¬ 
quired by the petitioner should be amended to read $592,- 
464.57. 

Respectfully submitted, 

ROBT. N. ANDERSON 
Attorney for Petitioner 
, Munsey Bldg., 

i Washington, D. C. 

21 State of Kentucky, 

County of Jefferson , ss: 

S. O. LeSueur, being duly sworn, says he is the Presi¬ 
dent of the Ohio Valley Rock Asphalt Company above 
named, and that' he is dulv authorized to verifv the amend- 
ments to be inserted in said company’s original petition; 
that he has read the foregoing amendments and is familiar 
with the statements contained therein and that the facts 
stated are true, except as to those facts stated to be upon 
information and belief, and these facts he believes to be 
true. 

S 0 LeSUEUR 

Subscribed and sworn to before me this 4th dav of Mav, 
1932. 


, Notary Public 

22 Endorsed: United States Board of Tax Appeals 
Filed Jan 11 1932 

United States Board of Tax Appeals. 

Docket No. 61258 

Ohio Valley Rock Asphalt Co., Incorporated, Petitioner 

vs. 

Commissioner of Internal Revenue, Respondent 

Petition. 

The above named petitioner hereby petitions for a rede- 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency (bureau 




OHIO VALLEY ROCK ASPHALT CO. VS. GUY T. HELVERING. 


symbols IT:AR:C-4 MAJ-60D) dated November lfj, 1931, 
and as basis of his proceeding* alleges as follows: 

1. The petitioner is a corporation, with its principal of¬ 
fice in the Starks Building, Louisville, Ky. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit “A”) was mailed to the petitioner on 
November 19, 1931. 

3. The taxes in controversy are corporation inconnf taxes 
for the calendar year 1929 and for $5,477.06. 

4. The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

(a) In the notice of deficiency, respondent has 
23 stated that petitioner “did not sustain a loss for the 
year 1928“. The loss in question was actually sus¬ 
tained and was caused by a charge for amortizing cost of 
leases. The question of the cost of these leases and a charge 
to income on account thereof is now pending before this 
Board in another case, Docket No. 44,970. Petitioner prays 
that this appeal be joined to the one mentioned above, as 
the questions are identical. 

(b) Certain development charges are being carried on 
the books of petitioner and this cost is being written off 
over a ten year period. This is in accordance with agree¬ 
ment with the Bureau of Internal Revenue. 


(c) The charge for amortization of cost of leases, which 
is disallowed, is the same as mentioned in (a). 

Petitioner prays for relief from the deficiency asserted 
by the respondent on the following and each of the follow¬ 
ing particulars: 

(a) The question of the actual cost of these leases and 
what is a proper charge to income on account of that cost 
is now before this Board in Docket No. 44,970. Petitioner 
prays that the two cases be consolidated for the s^ke of 
expediency, as the questions are identical. 

(b) The charge for amortization as used by the taxpayer 
is correct and is in strict accordance with the taxpayer’s 
books and agreement with officials of the Bureau of Internal 
Revenue. Taxpayer believes that the examining agent 
simply made an error in this respect. 

(c) This is the same as (a) and petitioner jprays 
24 that this question be consolidated with the fprmer 
appeal to this Board and made a part of it. 
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WHEREFORE, petitioner prays that the within case be 
joined with that under Docket Xo. 44,970 and be made a 
part of it, as the adjudication of that case will settle this 
one. 

E. R. THOMPSON, 
irll05 Volunteer Building, 
Chattanooga, Tenn. 

State of Kentucky, 

County of Jefferson. 

S. 0. LeSueur, being duly sworn, states that he is the 
president of the Ohio Valley Rock Asphalt Co. above named 
and that he is duly authorized to verify the foregoing peti¬ 
tion; that he has read the foregoing petition and is familiar 
with the statements contained therein, and that the facts 
stated are true, except as to those facts stated to be upon 
information and belief, and these facts he believes to be 
true. 

S. 0. LeSUEUR 


Subscribed and sworn to before me this 6th day of Janu¬ 
ary, 1932. 

DELLA W. BENNER 

(Seal) ; Notary Public. 


My commission expires January 30, 1935 
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NP-2-2S 

TREASURY DEPARTMENT 
Washington 

Office of 

Commissioner of 
Internal Revenue. 

November 19 1931 


Ohio Valley Rock Asphalt Company, 

Starks Building, 

Louisville, Kentucky. 

Sirs: 

You are advsied that the determination of your tax lia¬ 
bility for the year 1929 discloses a deficiency of $5,477.06, 
as shown in the statement attached. 
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In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, yoi} may 
petition the United States Board of Tax Appeals for! a re- 
determination of vour tax liability. 

HOWEVER, IF YOU DO NOT DESIRE TO PETI¬ 
TION. you are requested to execute the enclosed agreement 
form and forward it to the Commissioner of Interna]] Rev¬ 
enue, Washington, D. C., for the attention of IT:(T:P-7. 
The signing of this agreement will expedite the closing of 
your return by permitting an early assessment of aijy de¬ 
ficiency and preventing the accumulation of interest 
charges, since the interest period terminates thirty] days 
after filing the enclosed agreement, or on the date assess¬ 
ment is made, whichever is earlier; WHEREAS it" NO 
AGREEMENT IS FILED, interest will accumulate fo the 

date of assessment of the deficiency. 

- 

Respectfully, 

DAVID BURNET, 

Commissioner. 

(Signed) By J. C. WHLMER 

Deputy Commissioner 

Enclosures: 

Statement 
Form 882 
Form 870 
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COPY 


In re: Ohio Valley Rock Asphalt Company, 

Starks Building, 

Louisville, Kentucky. 

Form 870 ! 

Treasury Department 
Internal Revenue Service 
IT :C :P-7 

Waiver of Restrictions on Assess?nent and Collection of 

Deficiency in Tax. 

Pursuant to the provisions of Section 274(d) of thb Rev¬ 
enue Act of 1926, and/or Section 272(d) of the Revenue Act 


i 
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of 1928, the undersigned taxpayer waives the restrictions 
provided in Section 274(a) of the Revenue Act of 1926, 
and/or Section 272(a) of the Revenue Act of 1928, and 
consents to the assessment and collection of a deficiency in 
income tax for the calendar vear ended December 31, 1929 


in the sum of. $5,477.06 

amounting to the total sum of. 5,477.06 


together with interest thereon as provided by law. 
(Seal) 


Name 


i Address 

Date. Bv. 

* 

NOTE.—This waiver does not extend the statute of limi¬ 
tations for refund or assessment of tax, and is not an agree¬ 
ment as provided under Section 606 of the Revenue Act of 
1928, but its execution and filing at the address shown in 
the accompanying letter will expedite the adjustment of 
vour income tax liabilitv as indicated above. 

Where the taxpayer is a corporation, the waiver shall be 
signed with the corporate name, followed by the signature 
and title of such officer or officers of the corporation as are 
empowered to sign for the corporation, in addition to which, 
the seal, if any, of the corporation must be affixed. 
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Statement 

IT :AR :C-4 
MAJ-60D 

In re: Ohio Valley Rock Asphalt Company, 

Starks Building, 

Louisville, Kentucky. 

Tax Liability 

Year Tax Liability Tax Assessed Deficiency 

1929 $5,477.06 None $5,477.06 

Reference is made to the report of the internal revenue 
agent in charge, Louisville, Kentucky, covering your tax 
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liabilitv for the vear 1929, and to vour protest date(l April 
27, 1931. 

Careful consideration has been accorded your protest in 
connection with the agent’s findings. Your contention that 
it is unnecessary and unjust to propose this additional tax 
at this time due to the fact that the prior years ate now 
pending on the same issues, has been denied for the |reason 
that it is held that an additional tax is due. The nbtice of 
deficiency must be issued prior to the expiration j of the 
period of limitation for such action. 

Adjustments are shown as follows: 


($15,075.06) 
25,204.04 

(b) Amortization of development overstated £53.70 


Xet loss as disclosed bv vour return 

V •/ 

Additions: 

(a) Loss prior year 


(c) Amortization of leases 

Adjusted net income 

Explanation of Adjustments 


39,1408.81 


$49, 


791.49 


for the 


(a) Loss, $25,204.04, for prior year is disallowed 
reason that it is held that your corporation did not ^sustain 
a loss for the year 1928 under the provisions of section 117 
of the Revenue Act of 1928. 

Statement 

28 Ohio Valley Rock Asphalt Company 

(b) Amortization of development is adjusted as flollows: 


Claimed in return 

Amount of amortization allowable 


$ 1,572.72 
1,319.02 


Amortization of development overstated $ 

Revenue Agent ’s Report February 24, 1926 

Development balance sheet December 31, 1922 

Deficit shown on return 
Less: 

Organization expense 


253.70 
^,164.32 

$30,163.57 

1,239.98 28,923.59 


$3 087.91 


Development as at December 31, 1922 
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Expenses disallowed 1923 21,425.62 


Less: 

Amount unidentified 804.71 20,620.91 

Total development as shown in report 1926 $58,708.82 

Adjustments Recommended for Prior Years 

Total Development as above $58,708.82 

Less: 

Amount allowed as expense 1922 25,093.01 

Amount allowed as expense 1923 20,425.62 45,518.63 

Total revised development $13,190.19 

Amortization of development ten-year period 1,319.02 


(e) Amortization of leases, $39,408.81, was not claimed 
in returns for prior Years and lias not vet been substanti- 
ated as an allowable deduction and is, therefore, disallowed 
as a deduction herein. 

Adjustments shown herein, with the exception of deduc¬ 
tion for amortization of development, are the same as dis¬ 
closed by the revenue agent’s report dated April 20, 1931. 


Xet income agent ’s report $51,110.51 

Less: 

Amortization of development 1,319.02 

Adjusted net income 49,791.49 

29 Computation of Tax 

Xet income as adjusted $49,791.49 

Income tax at 11% 5,477.06 

Tax previously assessed Xone 

Deficiency in tax 5,477.06 
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Endorsed: United States Board of Tax Appeals 
Filed Feb 2—1932 


Endorsed: Received Feb 2—1932 U. S. Board oi| Tax 
Appeals 

United States Board of Tax Appeals 
Doc. Xo. 61258. 

Ohio Valley Rock Asphalt Company, Incorporated, 

Pet it oner, 

v. 

Commissioner of Internal Revenue, Respo)iden\. 

Answer 

Comes now the Commissioner of Internal Revenue, by 
his attorney, C. V. Charest, General Counsel, Bureau of In¬ 
ternal Revenue, and for answer to the petition in the above- 
entitied appeal, admits and denies as follows: 

1. Admits the allegations contained in paragraph 1 <j)f the 
petition. 

2. Admits the allegations contained in paragraph 2 of the 
petition. 

3. Admits that the Commissioner in the notice ofj defi- 

ciencv determined a deficiencv in income taxes due from 
* %/ 

said corporation in the amount of $5,477.06. 

4(a). Admits that in the notice of deficiency the respon¬ 
dent stated “it is held that your corporation did not sus¬ 
tain a loss for the year 1928 under the provisions or sec¬ 
tion 117 of the Revenue Act of 1928.” Admits thalt the 
petitioner has an appeal now pending before the Board in 
another case known as Xo. 44970. Asserts that said ap¬ 
peal, Xo. 44970, has been placed on the field calendar, for 
a hearing at or near Louisville, Kentucky. Respondent 
has no objection to the consolidation of this appeal with 
Xo. 44970. 

4(a), (b), (c). Denies, generally and specifically, each 
and every remaining allegation contained in paragraph 4 
of the petition. 

5. Denies, generally and specifically, each and everv alle¬ 
gation contained in said petition not heretofore admitted. 

WHEREFORE, it is prayed that the Board redeteimine 
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the amount of the deficiency involved in this proceeding to 
be equal to the amount determined by the Commissioner, 
plus any additional amount which may arise from the cor¬ 
rection of anv error or errors that mav have been com- 

+' *■ 

mitted bv the Commissioner. Claim is lierebv asserted for 

%■ % 

the increased deficiency, if any, resulting from such rede- 
termination. 

i (Signed) C. M. CHAREST 

General Counsel , 

Bureau of Internal Revenue . 

AC/milk 2/1/32 


Of Counsel: 

ARTHUR CARXDUFF, 

S pedal At to me y, 

Bureau of Internal Revenue. 



Endorsed: U. S. Board of Tax Appeals Filed at 
Hearing May 4 1932 

United States Board of Tax Appeals. 

Docket Xo. 61258 


Ohio Valley Rock Asphalt Co., Incorporated, Petitioner 

vs 

Commissioner of Internal Revenue, Respondent 
Amendment to be Added to Original Petition 

Xow comes the petitioner and prays for permission to 
amend its original petition in the above mentioned cause 
by inserting in their proper place, the following para¬ 
graphs : 

4 (cl) This paragraph presents the same error as is set 
forth in paragraph 4 (c) of the petition as amended in 
Docket Xo. 44970. 

5-(d) This paragraph presents the same alternative is¬ 
sue and facts as is set forth in paragraph 5 (c) of the peti¬ 
tion as amended in Docket Xo 44970. 

Respectfully submitted, 

ROBT. X. AXDERSOX 
Attorney for tlxe Petitioner 
Munsev Building, 
Washington, D. C. 
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State of Kentucky, 

County of Jefferson, ss: 

S. 0. LeSueur, being duly sworn, savs he is the President 
of the Ohio Valley Rock Asphalt Company above named, 
and that he is dulv authorized to verifv the foredoing 
amendments to the original petition; that lie has read the 
foregoing* amendments to be included in said petition and 
is familiar with the statements contained therein, and j that 
the facts stated are true, except as to those facts stated to 
be upon information and belief, and these facts be believes 


to be true. 


S 0 LeSUEUR 


Subscribed and sworn to before me this 4th dav of 
1932. 


May, 


oo 

oo 


Notary Public 

United States Board of Tax Appeals 


Ohio Valley Rock Asphalt Company, Incorporated, 

tioner, 


\Peti- 


v. 


Commissioner of Internal Revenue, Respondent 
Docket Nos. 44970, 61258. ! 

i 

Robert N. Anderson, Esq., for the petitioner. 

Dean P. Kimball, Esq., for the respondent. I 

Memorandurn Opinion 

Murdock: The Commissioner determined deficiencies of 
$2,342.61 and $5,477.06 for 1925 and 1929, respectively. 

In the petition for 1925 (Docket Xo. 44970) an error is 
assigned as follows: 

Respondent erroneously fails to make any allowance as 

deduction from taxable income for the vear 1925 for kmor- 

* * 

tization of leases acquired at a cost of $394,088.10. 

Xo such deduction was claimed on the return for 1925 but 
apparently a claim of some kind was made later to the Com¬ 
missioner, for his notice of deficiency contains the follow¬ 
ing* statement: 
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Leaseholds: 

34 This contention is disallowed since complete data 
pertaining to each lease have not been submitted. It 

was stated bv your President, in the conference above re- 
ferred to, that, owing to vour busv season, the information 
could not be furnished at that time; and that, since it had 
not been determined in just what manner you would ask 
for relief for income tax purposes, he did not know whether 
the submission of such information was necessary. 

In the petition for 1929 (Docket No. (11258) the disallow¬ 
ance of 4 ‘the charge for amortization of cost of leases” is 
assigned as error. In determining the deficiency for that 
year the Commissioner disallowed a deduction of $39,408.81, 
claimed on the return as amortization of leases, and ex¬ 
plained in the notice of deficiency that in returns for prior 
years such a deduction had not been claimed and the amount 

•‘has not vet been substantiated as an allowable deduc- 
% 

tion”. A question of a net loss for 1928 to be carried for¬ 
ward into 1929 is also raised in the petition for 1929. This 
loss is dependent upon whether or not a deduction should 
be allowed for 1928 representing “a charge for amortizing 
cost of leases”. The petition for 1925 was amended to 
raise a similar question of a net loss for 1924 to be carried 
forward into 1925. Other issues were raised which will be 
discussed later but first we will consider the question of a 
deduction for the cost of the petitioner’s leases. 

The leases in question gave the lessee the right to remove 
mineral from certain lands and under the applicable stat¬ 
utes and regulations any deduction would be for depletion 
rather than for “amortization”. The pleadings do not 
mention depletion but the argument of the petitioner in its 
brief is for depletion rather than for amortization. For 
the purpose of our discussion we will disregard the defect 
in the pleadings and proceed as if the proper issue had 
been raised. 

The deficiency notices clearly show that the Commis- 
sioner has not allowed any deduction based upon the cost 
of the leases in question because he has never been 

35 supplied I with satisfactory data to substantiate and 
justify any certain deduction. The inference may be 

that if ho had had the data he would have allowed some de¬ 
duction. What! he needed, we also need. Detailed data are 
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necessary to compute a deduction of this kind. A petitioner 
may show that it is undoubtedly entitled to a deduction in 
some indefinite amount. But that is not sufficient. F\. G. 
Bishoff, 6 B. T. A. 570, affirmed 27 Fed. (2d) 91. It Jnust 
produce reasonable proof of the various factors from vjliich 
some definite amount or at least a minimum can be com¬ 
puted. Depletion deductions under the acts here control¬ 
ling- were intended to return the cost of the mineral td the 
taxpayer tax-free. United States v. Ludey, 274 U. S-1295. 

The deduction for each Year is measured bv the cost of !that 

v * 

portion of the estimated mineral reserves removed and sold 
during- that year. It is computed by dividing* the cost by 
the estimated number of units of mineral in the property 
at the beginning of the period and multiplying the resu'.t by 
the number of units sold during the year. Section 234(a) 
(8) of the Revenue Act of 1926; Regulations 69, Articles 
201, 203, 209, and 211(b); section 23(1) of the Revenue Act 
of 1928; Regulations 74, Articles 221, 223, 229, and !231. 
Burnet v. Thompson Oil & Gas Co ., 283 U. S. 301. Thus- 
cost, estimated mineral reserves at the beginning of the pe¬ 
riod, and units sold during the year are essential factors. 
If any one is omitted no deduction can be computed ujider 
the statutes and the regulations promulgated pursuant 
thereto. 

The petitioner was incorporated in March, 1922, to fake 
over certain leases of land permitting the removal tliere- 
from of rock asphalt, and to operate under the leases. These 
leases had been accumulated by three individuals, F]. D. 
Wood, AY. H. Giltner, and P. J. McGovern. They had paid 
the lessors no more than nominal amounts for entering jinto 
the leases. But the lessors were entitled to rents ox- 
36 royalties in case mineral was produced. Advance 
royalties were paid on one lease. There were a great 
many separate leases. One group related to about ^,000 
acres near the town of Summit, Kentuckv. The other leases 
related to 35,000 to 45,000 acres in surrounding territory. 
On January 14, 1922, the three associates entered into an 
agreement under the terms of which AYood was to arrange 
for the organization of the petitioner to which the leases 
were to be assigned in consideration of cash, bonds, stock, 
and rents or rovalties in addition to those called for ia the 
leases. $200,000 of the bonds were to be in consideration 
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of the large acreage awav from Summit. Wood had had 
experience with 1 another corporation producing rock as¬ 
phalt. Subscriptions and payments for the petitioner’s 
stock at par in substantial amounts were received before 
the petitioner was actually organized. All cash subscrip¬ 
tions were made bv Wood and former business associates 

%/ 

of his. After the petitioner was organized all of the leases 
were assigned to it. It mortgaged its properties to secure 
a bond issue of $300,000. It paid for the leases at that time: 

Cash $122,464.57 

Stock 121,623.53 

Bonds 300,000.00 


In addition it agreed to pay rents or royalties to the lessors 
and to Wood, Giltner, and McGovern and to issue addi¬ 
tional stock to the three men as more stock was sold to out¬ 
siders so that they would hold 32 per cent of the stock out¬ 
standing at all times. Eventually the petitioner issued 
$500,000 par value of its stock. Forty-eight per cent of 
this stock was issued for cash at par to 24 subscribers other 
than Wood, Giltner and McGovern. The latter three never 
owned as much is fifty per cent of the capital stock of the 
petitioner. 

The petitioner did some core drilling to prove the min¬ 
eral content of some of the 2,000 acres near Summit. No 
attempt was ever made to prove or develop any of the acre¬ 
age away from Summit. At the end of 1923 Wood, Giltner, 
and McGovern surrendered $150,000 par value of 
37 the bonds they had received from the petitioner. 
These bonds were cancelled. The reason for this ad¬ 


justment in the consideration for the leases was that the 
officers of the petitioner had let the leases on about 20,000 
acres away from Summit go to default because they be¬ 
lieved the land did not contain merchantable asphalt in 
paying quantities. At the same time and for the same rea¬ 
sons the three ihen also gave up their rights to receive ad¬ 
ditional stock on account of future sales. In 1923 the peti¬ 
tioner obtained its first production. This was from a part 
of a tract of 300 or 350 acres covered by leases from Reno, 
Hart, and Ready. It continued to operate on a part of this 
tract throughout the period here involved and the number 
of tons produced in each year from 1923 to 1930, inclusive, 
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are in evidence, together with an estimate of the remaining 
asphalt in that tract as of the close of 1930. 

The proof of the cost of all leases is weak enouglk, for 

we are doubtful of the fair market value of the stock and 

bonds. But if we assume they were worth par and tliit the 

total cost was originally $544,088.10 and was later reduced 

to $394,088.10 there are still fatal defects in the proj)f on 

this issue. There is no evidence of the estimated mineral 

reserves as of any date of all of the properties originally 

leased, or of the acreage awav from Summit in whole or in 

part, or of the entire 2,000 acres at Summit. The petitioner 

urges the use of 500,000 tons as the total estimated mineral 

reserves, a figure arrived at by adding the total production 

up to the close of 1930 to the estimated mineral reserves at 

the close of 1930 of the 300 to 350 acres covered bl the 

* 

Reno, Hart, and Ready leases. But this figure is not help¬ 
ful. Xot only was the estimate at the wrong end o:t the 
period, Sterling Coal Co., 8 B. T. A. 549; Philadelphia 
Quartz Co., 13 B. T. A. 1146; Staub Coal Co., 16 B. T. A. 
584; Trace Fork ■ Mining Co., 15 B. T. A. 872; Kehota Min¬ 
ing Co. v. Lewellyn, 2S Fed. (2d) 995, affirmed 30 Fed. f2d) 
817; cf. Big Four Oil & Gas Co., 28 B. T. A. ; but it re¬ 
lates only to a small tract, the cost of which i& un- 
38 known. The evidence does not show that this tract 
alone contained merchantable asphalt. Cf. West Vir¬ 
ginia Coal Company, 16 B. T. A. 378, 384. Finally tliejre is 
no evidence of mineral sold in any year. Cf. Inspiration 
Consolidated Copper Co., 11 B. T. A. 1425. There are cither 
difficulties in the petitioner’s way which we need not dis¬ 
cuss since we are unable to determine from the record!that 
the petitioner is entitled to deduct any specific amount for 
depletion for any year. Cf. Avery v. Commissioner, 22 
Fed. (2d) 6. * ! 

The petition for 1925 contains an assignment as follpws: 

During the year 1925 petitioner retired $8,500.00 i par 
value of its own outstanding bonds, buying these b^nds 
from the owners for $2,975.00, a difference of $5,525.0Q be¬ 
tween the par value of the bonds and the amount of bash 
paid for them. Petitioner erroneously included in it$ in¬ 
come for the year 1925 $2,071.80 of this difference, an<} re¬ 
spondent, in his notice of deficiency has added the remain- 


34 OHIO VALLEY ROCK ASPHALT CO. VS. GUY T. HELVERING. 


mg $3,453.20 to taxable income, so as to include in taxable 
income for the year 1925 the entire $5,525.00. 

This assignment correctlv states what the Commissioner 
did. He explained that his action was in accordance with 
article 545, Regulations 69 which provides in paragraph 
(e), “If, however, the corporation purchases and retires 
any of such bonds at a price less than the issuing price or 
face value, the excess of the issuing price or face value over 
the purchase price is gain or income for the taxable year.’’ 
The Board, following the decision of the Supreme Court in 
United States v. Kirby Lumber Company , 284 U. S. 1, has 
held that a corporation which issues its bonds at par and 
retires them at less than par, has realized income in the 
amount of the difference. Consolidated Gas Company of 
the City of Pittsburgh , 24 B. T. A. 901; Norfolk Southern 
Railroad Company, 25 B. T. A. 925; Suncrest Lumber Com¬ 
pany, 25 B. T. A. 375. See also Commissioner v. Coastwise 
Transportation Corporation , 62 Fed. (2d) 332; Commis¬ 
sioner v. Norfolk Southern Railroad Co., 63 Fed. (2d) 304; 
and, contra , Commissioner v. American Chicle Company . 

Fed. (2d) , (May 8, 1933). The petitioner 

39 contends that its bonds were issued at par and con¬ 
cedes that the Commissioner was right unless we 
hold that the bonds were issued at less than par. On the 
depletion question we have assumed that they were worth 
par. We remarked in that connection that the proof was 
not strong, vet it does not indicate that the value of the 
property exchanged for them was not the equivalent of the 
par value of the bonds. Therefore we sustain the Commis¬ 
sioner on this point. We see no inconsistency in our deci¬ 
sions on these two points, any suggestion of inconsistency 
comes from the failure of the petitioner to properly sub¬ 
stantiate its first contention. 

Other contentions were urged only on alternatives which 
do not arise. 

Decision will be entered for the respondent. 

Enter: Jul 26 1933 
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United States Board of Tax Appeals 
Washington 


Docket No. 44970. 

Ohio Valley Rock Asphalt Co., Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent, j 

Decision 

Pursuant to the determination of the Board, as set f<j>rth 
in its memorandum opinion, entered July 26, 1933 it is 

ORDERED and DECIDED: That there is a deficiency 
of $2,342.61 for the year 1925. 


(Seal) 

Entered Jul 31 1933 
41 


(Signed) J. E. MURDOCK j 

Member. 


r, 


United States Board of Tax Appeals 
Washington 

Docket No. 61258. 

Ohio Valley Rock Asphalt Company, Inc., Petitioned 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision 

Pursuant to the determination of the Board, as set forth 
in its report promulgated memorandum opinion, entered 
July 26, 1933, it is 

ORDERED and DECIDED: That there is a deficiency 
of $5,477.06 for the year 1929. 


(Seal) 

Entered Jul 31 1933 


(Signed) J. E. MURDOCK 

Member. 
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42 Endorsed: United States Board of Tax Appeals 
Filed Jan 25 1934 

United States Board of Tax Appeals 

Docket Xos. 44970 & 61258 

Ohio Valley Rock Asphalt Co., Ixc., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation With Respect to Review of Board's Decision 

It is stipulated and agreed by and between the parties 
hereto that the decision of the Board of Tax Appeals in the 
above-entitled cause may be reviewed by the Court of Ap¬ 
peals of the District of Columbia. 

This Agreement is tiled pursuant to Section 1002 (d) of 
the Revenue Act of 1926. 

OHIO VALLEY ROCK ASPHALT 
CO., INC. 

Petitioner. 

By ROBT. X. ANDERSON 

Attorney 

COMMISSIONER OF INTERNAL 
REVENUE, 

Respondent 

Bv E. BARRETT PRETTYMAN 
•> 

General Counsel 

1 Bureau of Internal Revenue 

43 Endorsed: United States Board of Tax Appeals 
Filed Jan 25 1934 

In the Court of Appeals of the District of Columbia 

Docket Nos. 44970 & 61258 


Ohio Valley Rock Asphalt Company, Inc., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review 

To the Honorable, the Chief Justice and Associate Jus¬ 
tices of the Court of Appeals of the District of Columbia: 
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I 

i 

Your petitioner is aggrieved by a decision of the Ljnited 
States Board of Tax Appeals rendered against it oh Oc¬ 
tober 28, 1933, in the case of the Olilo Valley Rock Asphalt 
Company v. Commissioner of Internal Revenue, Respon¬ 
dent, Nos. 44970 and 61285 on the docket of the Board, and 
respectfully submits its petition for a review thereof by the 
Court of Appeals of the District of Columbia, the parties 
having agreed that the review shall be in this Court ds evi¬ 
denced by a stipulation tiled with the Clerk of the Board. 

Statement of the Case j 

1. The Petitioner is a corporation organized in ^larch, 
1922, under the laws of the State of Kentucky. 

2. The Petitioner was incorporated to take over dertain 
leases of land permitting the removal therefrom oj: rock 

asphalt and to operate under those leases. iTliese 
44 leases had been accumulated by three individuals, 
F. D. Wood, W. H. Giltner, and P. J. McGovern. 
There were a great many separate leases. One grolup re¬ 
lated to about 2000 acres near the town of Summit^ Ken¬ 
tucky known as the Summit property. Included jin the 
leases covering these 2000 acres were three leases known 
as the Reno, Hart and Ready leases covering from |300 to 
350 acres. The other leases related to 35,000 to 45,000 acres 
in surrounding territory. 

3. On January 14, 1922, prior to the petitioner’sj incor¬ 

poration, the three associates entered into an agreement 
under the terms of which Wood was to arrange for the 
organization of the petitioner to which the leases Vere to 
be assigned in consideration of cash, bonds, stock and rents 
or royalties, in addition to those called for in the i leases. 
Subscriptions and payments for the petitioner’s s|ock at 
par in substantial amounts were received before tile peti¬ 
tioner was actually organized. | 

4. After the petitioner was organized all of the leases 
were assigned to it. It mortgaged its properties to secure 
a bond issue of $300,000 and paid for the leases at that 
time: 


I 


Cash 

Stock 

Bonds 


$122,464.57 

121,623.53 

300,000.00 
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$200,000 of the bonds were to be in consideration of the 
large acreage awav from Summit. 

5. In addition to the above consideration, the petitioner 
agreed to pay rents or royalties to the lessors and to AYood, 
Giltner and McGovern, and to issue additional stock to the 
three men as more stock was sold to outsiders so that they 

would hold 32% of the stock outstanding at all times. 

45 Eventually; the petitioner issued $500,000 par value 
of its stock. Forty eight per cent of this stock was 

issued for cash at par to 24 subscribers other than AVood, 
Giltner, and McGovern. The latter three never owned as 
much as 50% of the capital stock of the petitioner. 

6. At the end of 1923, AAMod, Giltner, and McGovern sur¬ 
rendered $150,000 par value of the bonds they had received 
from the petitioner. These bonds were cancelled. The 
reason for this adjustment in the consideration for the 
leases was that the officers of the petitioner had let the 
leases on about 20,000 acres awav from Summit go to de- 

fault because thev believed the land did not contain mer- 

* 

chantable asphalt in paying quantities. At the same time 
and for the same reason the three men also gave up their 
right to receive additional stock on account of future sales, 
thereby reducing the amount paid by the petitioner for the 
said leases to $394,088.10 

7. The uncontroverted testimony of petitioner’s wit¬ 
nesses showed that all of the petitioner’s merchantable as¬ 
phalt and all its operations were centered in the 300 to 
350 acres, known as the Reno, Hart, Ready leases, and that 
the rest of the leases acquired by it contained no merchant¬ 
able asphalt in paying quantities. The petitioner further 
demonstrated that the total estimated mineral reserves 
reasonably known to have existed prior to 1923 on all the 
property originally leased amounted to 500,000 tons. In 
addition the petitioner introduced in evidence a record of 
its entire production and shipments in tons from 1923 to 
1930. Based upon these factors, and pursuant to the pro¬ 
visions of Sec. 234 (a) (8) of the Revenue Act of 1926 and 

Sec. 23 (1) i of the Revenue Act of 1928 the petitioner 

46 sought to recover through annual deductions from 
gross income the cost to it of its leaseholds measured 

by its production! or shipments in the particular years in 
question. The miniumum depletion deduction claimed by 



I 
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the petitioner was as follows: (1923 & 1924 net losses to be 
carried forward to 1925; 1928 net loss to be earriejd for¬ 
ward to 1929) 


1923 

$14,833.00 

1924 

41,535.25 

1925 

37,352.41 

1928 

36,386.19 

1929 

36,169.08 


7. Despite the fact that Sec. 234 (a) (8) of the Revenue 
Act of 1926 provided that “in computing the net income of 

a corporation-there shall be allowed as deductions: 

-a reasonable allowance for depletion- according 

to the peculiar conditions in each case”, the respondent 
refused to allow the petitioner any deduction j what¬ 
soever in the years in question on account of the! deple¬ 
tion of its asphalt reserves. (Italics ours) The pe- 
tioner then appealed to the U. S. Board of Tax Appeals. 
On May 4, & 5, 1932, the cases were heard by the iBoard, 
the petitioner calling six witnesses and introducing 2^ docu¬ 
mentary exhibits. Xo evidence was offered by the Respon¬ 
dent. 

Ignoring the uncontradicted evidence, the Board July 
26, 1933, handed down a memorandum opinion in which it 
denied the petitioner a “reasonable allowance foil deple¬ 
tion” basing its opinion principally on the alleged jlack of 
evidence of the estimated mineral reserves of the petition¬ 
ers leaseholds based upon facts known to exist pjrior to 
1923. The Board also failed to exercise its best ju 
and determine the cost of the Reno, Hart, and Ready 

On July 31, 1933, pursuant to this opinion, the 
47 Board ordered and decided that there wasja defi¬ 
ciency of $2342.61 and $5477.06 for the yeajrs 1925 
and 1929 respectively. On October 28, 1933, the! Board 
denied petitioner’s motion for rehearing. For this] reason 
the petitioner files its petition for review by this Ho'norable 
Court: 

This petitioner believes and avers, that errors w^re com¬ 
mitted by the Board to its damage and prejudice 
lows: 

1. The Board erred in holding and deciding that tjhe peti¬ 
tioner was not entitled to deduct from its gross inciome for 


dgment 

leases. 


as fol- 


l 
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the calendar years 1923, 1924, 1925, 1928 and 1929 a rea¬ 
sonable allowance on account of the depletion of its asphalt 
reserves as provided by Sec. 234 (a) (8) of the Revenue 
Act of 1926 and Sec. 23 (1) of the Revenue Act of 1928. 

2. The Board’s finding that there is no evidence of the 
estimated mineral reserves as of any date of all the prop¬ 
erties originallv leased, or of the acreage awav from Sum- 
mit in whole or in part, or of the entire 2,000 acres at Sum¬ 
mit is contrary to the evidence, and ignores a preponder¬ 
ance of the undisputed testimony. 

3. The Board’s finding that there is no evidence that the 
300 to 350 acres covered by the Reno, Hart, Ready leases 
alone contained merchantable asphalt is contrary to the 
evidence, and ignores a preponderance of the undisputed 
testimonv. 

4. The Board erred in failing to find as a fact that the 
300 to 350 acres covered by the Reno, Hart, Ready leases 
alone contained merchantable asphalt, and that the esti¬ 
mated mineral reserves reasonablv known to have existed 

* 

prior to 1923 on the entire acreage was 500,000 tons. 

5. The Board erred in failing to exercise its best 
48 judgment and determine the cost for depletion pur¬ 
poses of the Reno, Ready, and Hart leases. 

6. The Board’s finding that AVood, Giltner, and McGov¬ 
ern paid the lessors no more than nominal amounts for en¬ 
tering into the leases is not supported by any evidence, and 
is contrary to the evidence. 

7. The Board’s finding that no attempt was ever made 
to prove any of the acreage away from Summit is not sup¬ 
ported by any evidence and is contrary to the evidence. 

8. The Board erred in failing to find as a fact the num¬ 
ber of tons of asphalt produced and/or shipped by the peti¬ 
tioner during the vears 1923 to 1930 inclusive, and in failing 


to base a depletion allowance on such production and/or 
shipments. 

9. The Board erred in failing and refusing to grant the 
petitioner’s motion for a rehearing. 

10. The Board erred in ordering and deciding upon rede¬ 
termination that there was a deficiency for the calendar 
years 1925 & 1929 in the amounts of $2,342.61 and $5,477.06, 
respectively. 
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WHEREFORE, your petitioner prays that the decision 
of the Board of Tax Appeals entered herein against it, be 
reviewed and reversed by this Honorable Court, and for 
such other and further relief as the Court may deem nieet 
and proper in the premises. | 

OHIO VALLEY ROCK ASPHALT 
CO. INC. 

By ROBT. N. ANDERSON | 

Attorney for Petitioner j 

Munsey Building 
Washington, D. C. 

J. NELSON ANDERSON j 

Of Counsel 

49 City of Washington, 

District of Columbia, ss: 

Robt. N. Anderson, being duly sworn, de])oses and ^ays, 
that lie is attorney for the petitioner, that he kiiowjj; the 
contents of the foregoing petition; and that to the be|st of 
his knowledge and belief the statements therein are| true 
and that the assignments of error are well taken and in¬ 
tended to be argued. 

ROBT. N. ANDERSON 

Subscribed and sworn to before me this 25th day of Jan¬ 
uary 1934. | 

ERNEST 0. PALANEf 

(Seal) Notary Public. 

50 Endorsed: United States Board of Tax Anneals 

Filed Jan 25 1934 f 

January 25, 1934 I 

General Counsel i 

Bureau of Internal Revenue 
Washington, D. C. 

In re: Ohio Valley Rock Asphalt Co., Inc. v. Commiss 

Docket Nos. 44970 and 61258. 

Dear Sir:— 


loner, 


i 

You are hereby notified that on January 25, 1934, 4 peti¬ 
tion for a review of the decision of the U. S. Board <j>f Tax 
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Appeals was filed with the Clerk of the Board, in the case 
of the Ohio Valley Bock Asphalt Company, Inc., Petitioner, 
v. Commissioner of Internal Revenue, Respondent, Docket 
Xos. 44970 and 61258, a true copy of which petition is here¬ 
with served upon you. 

ROBT. X. ANDERSON 
Attorney for the Ohio Valley 
Roek Asphalt Company, Inc. 


Receipt is acknowledged this 


25th dav of Januarv, 1934. 


E. BARRETT PRETTYMAN 

General Counsel, Bureau of 
Internal Revenue , Attorney 
for Commissioner of Inter¬ 
nal Revenue. 


51 Endorsed: United States Board of Tax Appeals 
Lodged Mar 28 1935 

Endorsed: United States Board of Tax Appeals Filed 
Apr 1-1935 

In the United States Court of Appeals of the District of 

Columbia 


Docket Xos. 44970 61258 


Ohio Valley Rock Asphalt Company, Inc. Petitioner , 


v. 

Commissioner of Internal Revenue. Respondent. 

Statement of Evidence 


The following is a statement of evidence in narrative form 


in the above-entitled cause. This cause was heard before 
Honorable J. E. Murdock, Member of the United States 
Board of Tax Appeals, on the 4th and 5th days of May, 
1932, at Louisville, Kentucky. 

Robert X. Anderson appeared on behalf of the petitioner, 
and Dean P. Kimball, representing C. M. Charest, General 
Counsel, Bureau of Internal Revenue, appeared as counsel 
on behalf of the respondent. 

The following proceedings appeared: 

“The Member: I notice that this Ohio Valley Rock 
Asphalt Co. case 44970, pertains to the year 1925—calendar 
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year. For that year there are two errors assigned; cjne re¬ 
lates to inclusion of income of $5525. representing dif¬ 
ference between par value of certain bonds and the ainount 
of cash paid for them; the other error relates to the failure 
of the Commissioner io make any allowance of amortisation 
of leases acquired at a cost of $394,088.10. Are bothl these 
errors going to be urged? 

O O ‘U’ 

52 “Mr. Anderson: Yes, both those errors vj’ill be 
urged. I would like to make a statement in that con- 

nection just at this time. 

“The Member: All right. 

“Mr. Anderson: Because of the position which the 
Government has taken in this case, it will be necessary to 
file amendments to this original petition. To make anvself 
clear, I will have to go back and explain something of 
the facts. This Company acquired in 1922 some val¬ 
uable leases and paid for those leaseholds cash, stocfk and 
bonds—some of its own bonds. \Ye contend thatj those 
bonds and stock were issued at par. Of course, the cash 
would naturally go in at its face value. In the eveijt that 
the Board determined that those bonds were not issued at 
par for these leaseholds, but at a smaller or lower figure 
than par, then we contend that we are entitled to tre^t that 
as discount and amortize that figure over the life of} these 
particular bonds; and for that reason I have drajvn an 
amendment to the petition—several paragraphs, !which 
simply add in that alternative proposition. Of course, if 
we are able, and we think we will be, to support our original 
contention that the leaseholds were acquired for the|bonds 
and stock of the Company at their face or par valu$, then 
this alternative issue will be of no avail. 

“The Member: Any objection to the amendment!? 

“Mr. Kimball: Xo. your Honor. 

“Mr. Anderson: We simply do that to protect ouifselves 
in the event we should not realize what we expect to. 

“The Member: Let the pleadings be filed. Is tjhat in 
both proceedings ? j 

53 “Mr. Anderson: In both proceedings, yes, pir. 

“The Member: Is it admitted by the Commissioner 

that in the year 1925 the petitioner retired $8500 pah value 
of its own bonds, and paid the owners therefor $2975. | 



44 OHIO VALLEY ROCK ASPHALT CO. VS. GUY T. HELVERING. 


“Mr. Kimball: Yes, Your Honor, I think those facts 
were alleged by the Commissioner in making up the de¬ 
ficiency notice for 1925, so that is admitted. 

‘‘The Member: 1 am not sure of that but if you admit it— 

“Mr. Kimball: 1 might sav 1 have a little difficulty in rec- 

onciling the treatment of the forgiveness of indebtedness 

with the valuation issue because unless these bonds were 

issued at par, the indebtedness forgiven could not be 

measured by par, and the contention of the respondent will 

be on the valuation issue that the bonds did not have a par 

value: so it mav be that I shall have to abandon anv con- 

* • 

tention for income arising out of forgiveness of indebted¬ 
ness because the value of the bonds may be depressed so far 
there could be no income arising out of the cancellation or 
surrender of the bonds. 

“The Member: 1 am onlv trying to get the facts now. 
Can you admit those facts: that the petitioner retired those 
bonds at the values stated there? 

“Mr. Kimball': Yes, that bonds were issued at least to 
the extent of $8500 and that they were purchased back for 
$2975. 

“The Member* In the year 1925 the purchase back took 
place? 

“Mr. Kimball: Yes. 

“The Member: Can you admit also the petitioner in¬ 
cluded for the vear 1925 $2071.80 of this difference 
54 in income and the respondent in his notice of defi¬ 
ciency has* added $3453.20 as taxable income? 

“Mr. Kimball: That is right. 

“The Member: That eliminates some of the facts in that 
issue. Taking up the other Docket Xo. 61258, this same 
amortization question is present in both 1928 and 1929, is it 
not? 


“Mr. Anderson: That is correct.’’ 

The respondent’s counsel then admitted that if the ad¬ 
justments in depletion or amortization of the leaseholds 
for which the petition contended for the year 1928 are 
allowed and if that allowance is sufficient in amount to wipe 
out the income for 1928, then whatever excess there is 
over income could be carried forward to 1929 as a net loss 
under the Statute, and that there was no question of law 
involved on that phase of the case. 
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S. 0. LeSueur was called as a witness on the behalf of! the 
petitioner and being first duly sworn testified as foliowjs: 

Direct-Examination. 

I am fiftv-one vears of age and reside at Louisville, lien- 
tucky. I am and have been President of the Ohio Vajlley 
Hock Asphalt Company since August, 1924. I became Con¬ 
nected with said Company about February 1,1923. Pricjr to 
Februarv, 1923, 1 was Secretarv and Treasurer of the iten- 
tuckv Pock Asphalt Companv, whose main office is in Louis¬ 
ville' ‘ | 

The nature of the business carried on bv the Ohio Valiev 

• i * 

Rock Asphalt Company is the production and sale of natural 
rock asphalt which is quarried, crushed, pulverized land 
shipped for use in paving streets, roads, tennis courts, 
55 sidewalks, etc. The petitioner was incorporated in 
1922 under the laws of the State of Kentucky. 

I have an exact copy of the minutes of the first meeting 
of the stockholders of the petitioner held March 20, 1922. 
(Said copy was thereupon offered and received in evidence 
as Petitioner’s Exhibit 1). I also have an exact copv of 
extracts from the minutes of the first meeting of the B6ard 


of Directors of the petitioner held March 20, 1922. 


($aid 
as 


copy was thereupon offered and received in evidence as 
Petitioner’s Exhibit 2). [ 

The three bundles vou have shown me contain the original 

* j '-i 

leases covering the acreage of 35,000 to 45,000 referred to 
in Exhibit 1. These leases, as I recall, were in no case 
executed to the Company but to individuals and were later 
assigned to the Company. (Said leases were thereupon 
offered and received in evidence as Petitioner’s Exhibit 3). 

The memorandum which you have handed me is a li$t of 
the leases aggregating 35,000 to 45,000 acres according to 
location, name of lessor, date of acquisition, date of expira¬ 
tion, acreage and costs allocated by the Company to the 
leases. (Said list was thereupon offered and received in 
evidence as Petitioner’s Exhibit 4 except for the purpose of 
establishing costs and date of expiration). AVe also ac¬ 
quired, according to Exhibit 1, 2000 acres of leaseholds in 
Hardin County surrounding the place or town called Sum¬ 
mit. I haven’t the total on those leases here. I have jeer- 
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tain leases that cover that area we are operating now in the 
immediate vicinity of Summit. 

56 I have the original leases on the so-called Hart and 
Ready tracts. (Said documents were thereupon of¬ 
fered and received in evidence as Petitioner’s Exhibit 5). 

The original leases introduced represent all the acreage 
covered bv the agreement of March 20, 1922 with the ex- 
ception of the Reno tract. 

The petitioner acquired these leases under a contract exe¬ 
cuted by Giltner, Wood and McGovern and the petitioner. 
These three individuals made assignments of these leases 
including the Reno leases to the petitioner. The assign¬ 
ments to the petitioner as well as the assignments to the 
petitioner's assignors are contained in these instruments 
which you have handed me. (Said instruments were there¬ 
upon offered and received in evidence as Petitioner’s Ex¬ 
hibit 6). 

Exhibit 3 covers all the leases in the 35,000 to 45,000 
acreage. This 35,000 to 45,000 acres was never operated 
by the petitioner. There was no production from this acre¬ 
age to mv knowledge. The leases included in Exhibit 3 ex- 
pired in 1926 and 1927, if I recall correctly. The expira¬ 
tion dates shown on a statement previously introduced are 
the dates shown right on the face of the leases and are cor¬ 
rect. The lessors never notified the petitioner that the 
leases had been terminated prior to their expiration date. 
The lessors did not, to my knowledge, attempt to re-lease 
these properties to any third parties. 

I have been connected with the rock asphalt business since 
the early parti of 1918 and have been in that business in 
Kentucky longer than any other man in the rock asphalt 
business in Kentucky at the present time. According 

57 to Exhibit 1, Wood, Giltner and McGovern were to 
receive as part of the consideration for leases as¬ 
signed to the petitioner, bonds of the petitioner totalling 
$300,000. I have stated that the interest of these three 
individuals, Wood, McGovern and Giltner were transferred 
to the petitioner bv reason of the agreement of March 20, 
1922. 

I have an exact copy of the minutes of the special meeting 
of the Board of Directors of the petitioner held under date 
of December 29, 1923. (Said copy was thereupon offered 


I 
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and received in evidence as Petitioner’s Exhibit 10).j So 
far as 1 can recall no fee simple lands were covered b\f the 
agreement of March 1922 unless it was a very small tract 
of a very few acres on which the plant building andj the 
offices of the Company were located. I do not recall wliejther 
or not that was acquired directly; I think it was purchased 
from Pence directly by the Company. Outside of [that 
tract, I am positive there were no fee simple lands acquired. 

Cross-Examination 

I was not present at the first meeting of the incorporators 
or the first meeting of the Board of Directors so I can’t 
state who was present except from reading the book. Wpod, 
Giltner, and McGovern were “promoting” the property. 
They gathered the property together for the purpose of 
selling it and they did sell it to those who formed the com¬ 
pany. The promotion of the Ohio Valley Rock Aspjhalt 
Company originated with Wood and certain of his associ¬ 
ates. The people who were originally interested in the dom- 
panv and who acquired stock at the immediate l[ime 
58 when this happened were principally associated of 
Wood. It is probably true that they had been! as¬ 
sociated with him in a business capacity. They probably 
had an interest with him in the Kentucky Rock Asphalt Com¬ 
pany. Their worth was probably much greater than jhis. 
Neither McGovern nor Giltner had been associated With 
Wood in such an interprise before to my knowledge. Jos|eph 
S. Laurent was counsel for the company and Secretary of 
it in the early stages, I believe. I think he was also 
Wood’s personal counsel. The acreage acquired by the 
Company in March, 1922, had apparently from those leajses, 
been acquired by Wood, Giltner and McGovern only a slfort 
time prior thereto, within a year or there abouts, or fjwo. 
I can’t be certain whether those three men got their assign¬ 
ments or leases any earlier than August 1921. I am in no 
position to either admit or deny that. 

The lease from Lee Brown of Hardin is, I think, fajrlv 
typical there being little difference in the various ledses 
but not in the substantial parts. That lease contains jthe 
following clause: 

“The said second party hereby agrees to begin 
i tions for development upon the above described land 
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by drilling- or by opening- up a mine within eighteen months 
from date hereof, and any failure by said second party to 
comply with the terms of this clause shall render this in¬ 
strument null and void unless said second party shall pay 
or cause to be paid to said first party a cash rental of twenty- 
five cents per acre payable annually on or before the ex¬ 
piration of eighteen months from date hereof, and the pay¬ 
ment of rental so made shall renew and continue in force 
this contract for the period of one year from and after the 
first eighteen months, and the pavment of each additional 
annual rental of twenty-five cents per acre shall renew and 
continue this contract for an additional Year." 

59 I think there is some provision in the contract stating 
otherwise with respect to when it shall expire. Prob¬ 
able there mav not be in this one but there will be in 

mane others. I am inclined to think it is in this one. There 
* 

is a clause which savs “it is further agreed and under- 
stood that said second party shall at his option have the 
rigid and privilege of buying, at any time within five years 
from date hereof, the absolute fee simple interest of the 
said first party in and to all minerals as above mentioned, 
in or under the above described land upon payment to the 

said first party of the sum of $.” which was left 

blank in this particular case. 

I might say this lease does provide a five year period. It 
does and at a definite time except that every single one of 
these leases has a provision that as long as gas and oil and 
asphalt and other things encountered are found in paying 
quantities and it is desired to continue them, it may be done, 
but there is a definite expiration date in this one. It reads: 
“herebv lease, grant and covenant to W.- H. Giltner of 
Louisville, Jefferson County, Kentucky, and hereinafter 
called 1 second party’ the absolute and exclusive right for 
five years from date hereof, and as much longer as oil, gas 
or any and all other mineral substances such as asphalt, 
coal, sands, clays and ores of any kind”—they all read that 
way—“is being found in paying quantities, to enter at all 
time upon the boundary of land hereinafter set forth and 
drill, prospect, mine and operate for oil, gas, asphalt, coal, 
sands, clays and ores and mineral substances of all 

60 kinds which may be found upon, in or under the said 
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land situated in the County of Hardin and State of! Ken- 

* i 

tucky, and on the waters of Meeting Creek and bounded 
and described as follows:’’—all of which has to be r<pad in 
connection with all the balance of it. 

It is my judgment that the provision I have just Quoted 
is the equivalent of a provision for a definite length of 
lease and no more, unless by the end of five years tinle you 
have done certain things in there that are stipulated and 
provided. 

I have no means of knowing how much Wood, Giltner and 
McGovern paid for the leases. I never inquired into that. 
Why should I be interested in that any more than I would 
be in the price the clothing merchant pays for a suit of 
clothes he sells to me. Mav I answer in my own wav the 
question whether it isn't a fact that subsequent to tlnj? pay¬ 
ment of the original consideration to the promotors for the 
leases they turned back part of that consideration, jl will 
have to answer it in my own way to answer it properly. We 
paid those gentlemen everything specified in the original 
contract except about ^48,000 of stock. When I camb into 
the Company, I found that for several months therje had 
been a great deal of criticism about the amount that had 
been paid. The criticism was that the outside acreage other 
than that in the immediate vicinity in Summit was of prac¬ 
tically no value from a commercial standpoint. This was a 
subject of discussion among the members of the Board of 
Directors constantly and I was present at those discussions. 
I interested myself in persuading those gentlemen and par¬ 
ticularly Wood, and through him, Giltner and Mc- 
61 Govern, that because of the fact that those ojitside 
35,000 to 45,000 acres were considered practically of 
no value from a commercial standpoint that they Should 
waive the remainder of the stock due them and return at 
least half of the bonds and that arrangement was ultimately 
agreed upon and carried out and is a part of the minutes. 
In the agreement for the transfer of the leases between 
the promotors and the corporation, I think that provisions 

were made for additional rovaltv on some of theHracts to 

* • 

be paid to Wood, Giltner and McGovern, for examdle, on 

the Reno and Readv tracts an additional rovaltv of 14 cents 

• • 

a ton was to be paid to Wood, 14 cents a ton to Giltner, 7 
cents a ton to McGovern. It is in evidence that on the re- 

i 
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maining part of 2,000 acres around Summit provision was 
made for an additional royaltv of 20 cents a ton to Wood, 
20 cents a ton to Giltner and 10 cents a ton to McGovern. 
On the remaining lands provision was made for an addi¬ 
tional royalty of 25 cents a ton to Wood, 12V*> cents a ton to 
Giltner and 12y 2 icents a ton to McGovern. I do not know 
why that additional royalty was paid unless 1 speculate; it 
is part of the contract; that is all I can answer. In most 
of the leases, that is the original leases with the land owners, 
the rovaltv was 10 cents a ton, in others 25 cents a ton. 


E. R. Thompson was called as a witness on behalf of the 
petitioner and being first duly sworn testified as follows: 


Direct-Examination 


I am a Certified Public Accountant under the law of the 
State of Tennessee. I have audited the books of the peti¬ 
tioner since it began operations and I am entirely familiar 
with the books. The books are correct and accurate so far 
as I know. 

62 The sale by Giltner, Wood and McGovern to the 
petitioner took place March 20, 1922. The books 
show that there was paid a total of $544,088.10 in cash, stock 
and bonds and that an additional $48,000 in stock, which was 
called for by the contract was never issued to them. 

The consideration consisted of bonds having a par value 
of $310,000, cash, $122,464.57, and stock having a par value 
of $111,623.53, a total of $544,088.10. I prepared a state¬ 
ment from the original books showing the details with ref¬ 
erence to these payments, that is, showing how much bonds, 
cash and stock went to each of the three principals. There 
was a lot of miscellaneous expense and payments of small 
amounts which l have classified as “others” because it 
went to a large number of individuals. These amounted to 
a total of $37,879.10 in cash, $10,000 in bonds. The $10,000 
in bonds went to W. B. Liles. The $37,879.10 largelv con- 
sisted of expenses in acquiring the leases. There was a lot 
of legal services, engineering work, recording leases, sur¬ 
veying fees, etc. This statement was prepared from the 
ledger account and the original records. (Said statement 
was offered and received in evidence as Petitioner’s Ex¬ 
hibit 11). 
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I have prepared in a different form a statement shcjwing 
the analysis of cash, paid for the leaseholds including that 
paid the principals. This is a breakdown of the total; cash 
figure shown in Exhibit 11. This is that statement. (Said 
statement was thereupon offered and received in evidence 
as Petitioner’s Exhibit 12). | 

An item of $15,000 par value lien notes of the Kentucky 
Rock Asphalt Comanv which Exhibit Xo. 1 provided 

63 should be paid to Giltner was treated bv me as a 
cash transaction because the said notes were| con¬ 
sidered as cash in the whole transaction. 

I have made an analysis of the capital stock of the I peti¬ 
tioner. This statement contained a detailed list shewing 
the ernire issue of 5000 shares of authorized capital jstock 
of the petitioner and an exact copy of the original ledger 
sheet. (Said statement was offered and received iij evi¬ 
dence as petitioner’s Exhibit 13). 

I have made a separate analysis showing the stock is¬ 
sued to the promoters, Giltner, Wood, and McGovern and of 
the stock issued to individuals other than those who sold 
leases to the Company which was made up from the original 
records. (Said statement was offered and received iji evi¬ 
dence as Petitioner’s Exhibit 14). 

I have made a detailed statement showing the stojck is¬ 
sued to Wood, Giltner and McGovern. I also ha#e the 
journal entries which tie in with this statement. Said istate- 
ments are accurate and were taken from the original rec¬ 
ords (Said statement together with the journal entries were 
offered and received in evidence as Petitioner’s Exhibit 15). 
In making up Exhibit 15, I used the term “issue of promo¬ 
tion stock”. Wood, Giltner and McGovern were jather 
generally known as promoters. I don’t mean that the# were 
stock promoters but they assembled the property and sold 
it to the petitioner and “that was an easy term by which 
they were designated” and it was rather generally| used. 

I have prepared a statement showing subscriptions 

64 to and payments for capital stock of the petitioner 
prior to the sale of the leaseholds to the petitioner 

in March, 1922. (This statement was offered and received 
in evidence as Petitioner’s Exhibit 16). 

In addition to the sales of capital stock of the petitioner 
to various outsiders for cash aggregating $241,400, (japital 
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stock was issued to F. I). Wood, for cash, amounting to 
$116,762.50 between the first part of 1922 and August 1924. 
These issues of $241,000 and $116,500 for cash were made at 
par. I know of no issues of stock by the petitioner for less 
than par. 

I have made an analvsis of the account “ Leases and 
Deeds and Options” an account which appeared in the 
books of the petitioner. This analysis shows every item of 
cash, stock and bonds issued by the petitioner on account 
of the leaseholds in question and is correct. (Said statement 
was thereupon offered and received in evidence as Peti¬ 
tioner's Exhibit 17). 

You are showing me Exhibit 14. 71 c /c of the capital stock 
of the petitioner, exclusive of that issued in connection with 
the acquisition of the leaseholds, was issued for cash at 
par. At no time did McGovern, Wood and Giltner own as 
much as 50^- of the capital stock of the petitioner. I have 
made an analysis of the bond account of the corporation 
which I made from the original books. There is a little 
error in the way that the original entry was put in. It 
shows that Mr. Liles was getting $10,000 as part of the 
original issue, where as a matter of fact, the entire $300,000 
shown bv the contract should have gone to Wood, McGovern 
and Giltner. They should have then allowed $10,000 of their 
bonds to go to Liles and take stock in exchange for it. 
65 The original entry shows it going to Liles as part of 
the transaction. $5000 of the $i 0,000 was taken off 
Giltner’s share and $5,000 was taken off Wood’s share, 
Wood’s proportion being really $97,500 instead of $92,500 
and Giltner’s proportion being $152,250 instead of $146,250, 
as shown on the books. This came about by reason of an 
original contract in the organization of the Company. The 
fifth paragraph of that contract reads: 4 ‘It is understood 
and agreed that the Company is obligated to deliver to W. 
B. Liles in part payment of certain conveyances $10,000 in 
bonds of this Company; and it is understood and agreed 
that the said F. D. Wood and said W. H. Giltner mav each 
deliver to the said W. B. Liles $5000 of said bonds and re¬ 
ceive therefor an equal amount of the capital stock of this 
Company”. 

This statement showing a total issue of $300,000 shows 
that $10,000 went to Liles, $92,500 to Wood, $146,250 to Gilt- 
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ner, and $51,250 to McGovern. A previous statement jshows 
that there was issued to Wood, Giltner and McGovern a 
total of $300,000, that is leaving out Liles. This camel about 
because Giltner, McGovern and Wood had the privilege of 
delivering $10,000 of their bonds to Liles and receiving 
stock in payment therefor. In other words, they sold the 
Company $10,000 of their bonds at par for capital st|)ck of 
an equal par value, and those bonds were delivered to| Liles 
in settlement of the obligation to him. (Said analysis of 
bond account was offered and received in evidence as| Peti¬ 
tioner’s Exhibit 18). I 

66 Exhibit 18 shows a surrender in December 1^23 by 
Wood of $75,000 in bonds, McGovern, $25,000 and 

Giltner $50,000, a total of $150,000. These transactions 
have been carefully checked and I have satisfied myself that 
those bonds were cancelled by the trustee. 

During the period Giltner, McGovern and Wood hejd the 
$300,000 in bonds, the petitioner paid them every doljar of 
interest. On every interest due date the petitioner pa}d the 
interest to the trustee for the bondholders. 

I have made a further analysis of the bond account of 
the Company since 1923. This analysis shows bonds retired 
since December 31, 1923 amounting to $56,200 par yalue, 
leaving outstanding $93,800. These retirements constituted 
purchases of the bonds by the company from varioiks in¬ 
dividuals from time to time. They were ten year tymds. 
They were originally issued in 1922 and matured Apjril 1, 
1932. (This statement was offered and received in evidence 
as Petitioner’s Exhibit 19). The royalty paid on |these 
leases has been charged to the expense of the corporation 
rather than to capital account in all cases except a fsmall 
amount of lease rentals in the early stages. They h^d ac¬ 
crued probably on those leases which were taken in 1921 and 
were paid for in the early stages of the Company. That 
part, $3260.02 has been included in costs of leases. Ii; was 
a pre-organization expenditure you might say. 

The petitioner’s liability for 1924 income taxes was be¬ 
fore the Board of Tax Appeals previously and was settled 
by stipulation of tax liability (Counsel for rejspon- 

67 dent then conceded that the net income as determined 
in that stipulation and as finally determined by the 

Board in that ease made no allowance for amortization of 
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these leaseholds. Neither was anything allowed for amor¬ 
tization of these leaseholds in the determining of ])eti- 
tioner’s liability for 1923). 

The 1928 return of the petitioner showed a net income of 

$14,204.77 (Said return was thereupon offered and received 

in evidence as Petitioner’s Exhibit 20. It was conceded bv 

* 

respondent's attorney that no deduction was claimed in the 
1928 return of the petitioner for depletion of the leases). 

Cross-Examination 

As the result of the adjustment made in 1923 between the 
company and the promoters, $150,000 of the bonds which 
had been given the promoters were to be surrendered by 
them and they were to receive no further stock in connection 
with stock issued after March 19, 1923. As the result of 
this adjustment, there were only $160,000 in bonds left out¬ 
standing taking into consideration the $10,000 of bonds held 
by Liles. Part of the $241,000 stock subscriptions I men¬ 
tioned before as having been issued for cash were made 
after this adjustment. No bonus stock was given by the 
company to anybody. I didn't say that AVood did not give 
away some of his stock. I don’t know. 

68 Certificate No. 106 for 231 shares was issued to 
Wood, Giltner and McGovern to be issued and turned 
over to other stockholders under an agreement with them 
on the orders of Wood, Giltner and McGovern, acting 
through Wood. Ten of these shares owned bv Wood, Gilt- 
ner and McGovern were either issued or transferred to H. 
B. McCoy on December 26, 1922. The records of the com¬ 
pany do not and could not show any payment by McCoy on 
account of the ten shares. Said ten shares were not an 
original issue but was simply a transfer. (Counsel for peti¬ 
tioner here conceded that there were other transfers similar 
to the transfer just mentioned and that the 231 shares were 
transferred like that). 

(The following colloquy then took place): 

“The Member: He is willing to concede the entire 231 
were similar transfers. 

“Air. Kimball: That is what I want, without showing 
any payment to the corporation for the same? 

“Air. Anderson: No, we don’t concede that. 
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4 ‘The Member: You are willing; to concede that 231 

° . . . ! 

shares were transferred from these individuals to!other 
individuals without any consideration to the Company!. 

“Mr. Kimball: Will you further concede according to 
your stock record there is no evidence they were transferred 
from Wood, Giltner and McGovern but were issued directly 
to these gentlemen? 

“Mr. Anderson: Xo. 

“Q—Will you please show then, Mr. Witness, froin the 
stock book the transfer to McCov, rf74? 

“The Member to Mr. Kimball: Isn’t your proposition 
disproven by the certificate you refer the witness to 
69 where a certificate was issued for 231 shares to Wood, 
McGovern and Giltner, which would show the 231 
shares were issued by the corporation to those individuals, 
and they made subsequent transfers of those particular 
shares; it was not an original issue of stock by the cor¬ 
poration but was simply a transfer of the 231 shares. I 
don’t quite get your point. You have proven yourselij they 
weren’t an original issue; the original issue was 231 shares 
to Wood, Giltner and McGovern which the stock certificate 
vou have before vou witnesses. 

Mr. Kimball: I appreciate your Honor’s point. I may 
have inadvertently stated something that ought not to| have 
been said.” 

Certificate No. 106 for 231 shares bears the following 
notation as of March 27, 1923: 

“Issue out of this 195 shares to various people; charge to 
Wood, Giltner and McGovern as per agreement and inj their 
proper proportions.” 

There is no indorsement of transfer on Certificate 106 
and it is not signed by the President. Apparently therb was 
no need for this certificate to be signed at all, because this 
was a memorandum certificate issued for convenience, and 
did not leave the office of the company. 

The company was incorporated in March, 1922. Ma|nv of 
the transactions shown on the books for Januarv and Fiebru- 

i 

ary of 1922 occurred before the date of incorporation. J The 
items shown on Exhibit 17 go to make up the consideration 
for these leases. My sole business with the Company jprior 
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to this tax controversy was auditing the books and I only 
know what the books disclose. 


Re-direct Examination 

The document which you have shown me is page 38 of the 
stock ledger. (Said document was thereupon offered 
70 and received in evidence as Petitioner’s Exhibit 21). 

George W. Rapp was called as a witness on behalf 
of the Petitioner and having been first duly sworn testified 
as follows: 


Direct Examination. 


I am 39 years of age, a resident of Louisville, and I am 
Chief Engineer of the Petitioner. I was graduated as a 
civil engineer from Cornell Universitv and I am a member 


of the American Society of Civil Engineers. 

I have prepared a map showing the present operation at 
Summit, consisting of approximately 2,000 acres known as 
the Summit Property which is indicated by green shading. 
This map shows the area covered by the abandoned leases, 
which is indicated in red. The abandoned acreage appear¬ 
ing in red is keyed with figures and letters of the alphabet 
with the typewritten list and the particular leases affected. 
(This map was offered and received in evidence as Peti¬ 
tioner’s Exhibit 22). 


Philip J. McGovern was called as a witness on behalf of 
the petitioner and having been first duly sworn testified as 
follows: 


Di rect Examinat ion 

I am 39 years of age, a resident of Knoxville, Tennessee, 
and I am at present engaged in farming. In 1922, Giltner, 
Wood and I sold some properties which were located “in 
and around Summit, Ky., in the counties of Grayson, Leitch- 
field, and Breckinridge” to the Petitioner. I have 
71 never been an officer, director or employee of the 
Petitioner. My associate and I took the leases, op¬ 
tions and deeds in question for the purpose of selling them. 
We were not operators, but bought them for sale. We had 
received other offers for this property. 

The property known as the Summit Property we esti¬ 
mated to consist of 2,000 acres. Tn addition to the Summit 
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Property we had 35,000 to 45,000 acres adjacent to lit. At 
Summit we had done considerable prospecting by figging 
in outcrops which we called pits; we drilled wells enough to 
prove that that property had considerable tonnage of 
asphaltum. 

We had done very little if any prospecting in th^ other 
acreage, except to find out crops on the creeks; the most 
of the acreage we took because we thought it would fill in 
and give us rights of way if some of these outcrops [proved 
to have tonnage. 

We felt that the value of our whole property wafe abso¬ 
lutely dependent upon the Summit; in other words, without 
Summit we couldn’t have sold any more of the property be¬ 
cause the other property wasn’t proven—our only proven 
acreage was the Summit. However we felt that the prop- 
ertv was worth more than the bonds, cash and stock we re- 
ceived, and for that reason we demanded rovalties. 

The 35,000 to 45,000 acreage simply showed evidence of 
outcrops. We would not have sold the Summit Property by 
itself. I wouldn’t be competent to place a value on the 
35,000 to 45,000 acres, but it would be a very nominal value 
compared to the other acreage. 

7 '2 The offer by Wood, Giltner and McGoverf to re¬ 

turn to the company $150,000 of bonds and tolforego 
the balance of the stock, contained in Exhibit 10, wak made 
because after the company’s men went in there ant|l cored 
and prospected, they came back and told us there wajs much 
of the property conveyed that would not be of value.! They 
said the only known value would be at Summit and that the 
Summit Property would not carry all this capitalization. 
They said most of the outside acreage had been proyen not 
of value. 

Cross-Examination 

1 don’t feel that I can answer your question as to what I 
paid for these leases without referring back to my records. 
I can’t answer anything accurate at all as to the total 
amount I paid for the Summit Property. For thq leases 
away from Summit, I can say that the customary practice 
was to give $1.00 for consideration for the lease. I don’t 
know how many of these outlying leases there were, I 
can’t tell what we paid for the leases around Summit. 
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There are so manv ramifications—advanced royalties. I 
have got some records in my lock box at Knoxville that 
might do pretty well. I didn’t have time to refresh my 
recollection on these matters. In the case of the Reno lease, 
we paid $10,000 advance royalty before we could get the 
lease. As the property was mined and royalties came due, 
those royalties would be offset by this advance; we simply 
advanced the $10,000. 

I don’t recall the precise considerations paid the land 
owners for the other properties around Summit. We paid 
$1,000 for one fee simple mineral title. The consideration 
we paid may have been no more than that stated in the 
leases themselves. I didn’t come into the picture 
73 until August, 1921.1 hardly think that the acquisition 
of the leases began in August 1921. We had worked 
on that for some two or three years previous to that but 
I didn’t come back myself until along in August, 1921. 1 
don’t know the date of the earliest acquisition. Quite a few 
of the properties were acquired before I went in in August, 
1921. 


I had had about five years experience in taking up oil 
and gas leases as a working partner with W. H. Giltner. 
Giltner usually !financed the operation and I did quite a 
little field work. There was a little surveving done at the 
Summit Property. I was not experienced in core drilling 
prior to the timb the leases were acquired. The idea of the 
promoters was to get a lot of the asphalt property to sell to 
somebodv. 


My associates and I had the Summit Property previous 
to acquiring the leases on the other property. Very little 
investigation was made of the outside acreage before we ac¬ 
quired it. I left Summit as soon as the organization of the 
Petitioner was completed. We thought we could sell the 
outside acreage, and we thought there was asphalt there. 
I haven’t the least idea in the world that the asphalt con¬ 
tent of the 35,000 to 45,000 acres was. 

I sold stock of $2,000 par value for cash at par to Dr. 
Williams in 1922. I also gave W. H. Giltner $10,000 par 
value stock and $8,000 par value bonds in the spring of 1923 
in satisfaction of a debt to said Giltner of $18,000. 
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W. H. Giltner was called as a witness on behalf of the 
Petitioner and having been first dulv sworn testified as 
follows: 

! 

Direct Examination i 

I am 61 years of age, a resident of Louisville, and I pm al¬ 
most retired; 1 am not really very actively ega^'ed in 

74 anything anv more. In 1921 or 1922 I owned I some 
leasehold interests in the vicinity of Summit, ipclud- 

ing approximately 2,000 acres around the town of Su|himit, 
and in my own name I imagine there was 25,000 acrep scat¬ 
tered over Hart, Breckinridge and Grayson countiei, and 
when McGovern came to work with me in the summer, we 
took an additional 10,000 or 12,000 acres. We had b kind 
of verbal understanding that if there were certain leases 
of secondary or third importance that we wanted, j these 

farmers would let us have them. That was whv that blause 

%! 

was left blank from 25 to 35. We had at the time, I think, 
actual leases for about 35,000 acres and verbal or written 
agreements with definite people that if we wanted them 
they would give us those leases. 

I had been working; in the immediate vicinity on and off 
for about three years, inspecting the properties and running 
the measures with various experts trying to trace tjlie as¬ 
phalt over to the railroad; that is what I hoped to dp. All 
of this work had been done prior to the summer of 1921. 
McGovern didn’t come into the picture with me uijtil the 
summer of 1921. All the work had been done by me ojr some 
unnamed associates that I took care of prior to McGovern’s 
coming with me. My associates and I agreed that $50,000 
would reimburse me for every cent I had spent I in ac¬ 
quiring these acres, except for my time. In addition,j Wood, 
I imagine had paid out approximately .$50,000, but he was 
reimbursed that. In other words, up to March, 1924 the 
actual cost of acreage paid by me or Wood was approxi¬ 
mately $100,000. j 

Summit was the only place we found where the asphalt 
actually came to the railroad; in fact, the railroad right 
of way was laid on asphalt and there was an (asphalt 

75 deposit on both sides of the railroad. Praictically 
every other deposit had been worked, or a grekt many 

of them I saw were isolated from the railroad so tpat you 
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had a river or gorge or a distance of 75 or 80 miles, so you 
had to build a railroad or tramway back lo the deposit. I 
think Kvrock did run twenty miles—some of the deposits 
covered by that were on asphalt but they would run 12 or 
14 miles from a railroad. This acreage of 35,000 to 45,000 
cost us not exceeding 25c an acre. Since the petitioner 
abandoned the 35,000 to 45,000 acreage several companies 
have tried to operate it and have made failures. 1 could 
now buy that property at not exceeding 25c an acre or 
probably less. I have been around in that territory almost 
continuously operating more or less, and know every lease 
and the developments in the field for the past 15 or 20 years. 
About a dozen corporations have bought up leases. There 
are three companies that operated there and they are in 
bankruptcy. The other companies never got past the pro¬ 
motion stage. I received certain stocks and bonds as mv 
part of the consideration for this property. 

I traded in the stocks and bonds of the company only in 
a limited way. 'The company didn’t actually print these 
bonds until the fall of 1922 and on the stock the company 
was to issue Wood, Giltncr and 1 were to have approxi¬ 
mately 32%. We were only to get 32% of whatever stock 
that was sold. During the organization period, I didn’t 
sell any stock or even trv to talk to anyone about selling 
stock or getting their subscription. The stocks or bonds 
were ail velvet or bonus or profit to me and we referred to 
it in the minutes of December 9, 1923, (Petitioner’s Exhibit 
10) as our bonus or our velvet. It was stock paid for the 
leases. I considered the leases worth far more than 
76 the stock and bonds we got, except the future en¬ 
hancement. The reason we wrote to the Company 
offering to surrender $150,000 of bonds is because the Com¬ 
pany dragged along and didn’t get subscriptions for its 
stock as fast as Wood thought it would and the men who 
were in Wood’s group and who were acquainted with 
asphalt raised the point that this 35,000 to 45,000 acres out¬ 
side of Summit was worthless from an operative standpoint 
and felt they couldn’t make the Ohio Valley Company go on 
and be a successful company and make our stock and bonds 
and royalty good if we loaded it down with this about 
$200,000 excess of bonds and stock that they would have to 
be paying interest on or dividends on. Wood asked us 
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voluntarily to surrender that much of our contract |or obli¬ 
gation back to the Company for the good of the Cojmpany, 
and as a stockholder 1 was interested in the success of the 
company, so McGovern, Wood and I agreed to do it and did 
do it. 

The statement in Exhibit 10 that “the company |has re¬ 
leased approximately 20,000 acres of land” meant tjliat the 
Company had not paid the rental and had no intention of 
paying it and not that the leases had been formally released 
or forfeited. I bought some mineral properties in Alabama 
from two or three different parties and in consideration 
paid part cash, gave a $10,000 note to L. L. Stevenson, and 
put up $10,000 of Ohio Valley bonds as collateral to that 
note. The note ran, I should sav, three or four vears. He 
finally made a proposition to give me back my note and take 
those bonds at par and we did that. The transaction 
77 with Stevenson originally hypothecating the bonds, 
I think, was early in the spring of 1923. I sold him 
these bonds—he wanted the bonds rather than the cash. He 
was a rich old man and 1 let him have the bonds at par. 

You asked me whether 1 had anv dealing with the South- 
ern Arsenic & Mineral Company in reference to the bonds. 
I did not have dealings directly with said company; part 
of the properties that went in the Southern Arsenic & 
Mineral Corporation were owned by Carter and Mullaney. 
In that transaction there was $6500 of the bonds of the Ohio 
Valley in lieu of the cash payment I was to pay them for the 
property. These bonds were treated as cash. That deal 
was finally consummated probably as late as 1924. jl orig¬ 
inally put up the bonds in escrow about the same tim^ as the 
Stevenson transaction in the spring of 1923. 

The bonds were never were never listed or traded and 
were closely held by myself, McGovern and Wood. 1 could 
have sold the 35,000 to 45,000 acres separately! but I 
wouldn’t have. As a matter of policy rather than necessity, 
I insisted upon their taking my entire holdings rather than 
one property. j 

Cross-Examination 

On my 1922 income tax return, I stated the entire trans¬ 
action in full and further stated that T had acquired these 
bonds and stock which were all velvet, bonus or prcjfit and 
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further stated that at that time no bonds or stock had been 
sold and that I would report gain when, as and if 1 sold the 
same and that I would then account for my protit. i 

78 stated in said return that none of the securities had 
a market value at the time and that was absolutely 

true. This trade with the petitioner and the incorporation 
was in March, but they hadn't raised the money or done 
anything but just a little preliminary work and didn’t get 
started in fact until the summer of 1923. In 1922 these 
securities had no fair market value. They weren’t listed 
and there was no trading in them and hence I reported no 
gain or loss on the transaction with the petitioner or until 
I sold the securities. 

I think I desired to have the plant of this Company lo¬ 
cated around Big Clifty. There was no asphalt immediately 
on the railroad but as a promoter 1 had a vision of putting 
in an enormous plant of two or three million dollars capac¬ 
ity, and sending out tramways, radiating from the various 
parts of the field to this one big plant. That plant would 
have served all the 35,000 to 45,000 acres, and also the prop- 
ertv at Summit, if it had been feasible to do it, but I am not 
an operator; I don’t know a thing about operating and at 
the time both Wood and his associates who were operating, 
said this pipe dream of mine wasn’t feasible; it looked good 
on paper and it looked good on the map but as experienced 
operators they said you couldn’t run out a tramway five 
miles from Big Clifty and bring in the material to a plant 
and make it a successful operation, and they turned it down 
on this pipe dream that I had. 

Undoubtedly, my thought in suggesting that was premised 
upon the notion that there was something of value in the 
way of asphalt deposit in these 35,000 to 45,000. On 

79 the 35,000 acres there are several deposits as good as 
Summit. One of the best deposits was over in the 

corner of Hart County but it was fourteen miles from a rail¬ 
road; it was one of the first properties that the Ohio Valley 
engineers and directors as operators said was worthless 
from a commercial standpoint. From there, coming on up 
from Grayson County and the operation there of Kvrock at 
a place called Bullard Ridge was several million tons of 
commercial asphalt—I mean in area proven up—not much 
coring or pitting. Then this area going around the crescent 
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getting away from tlie railroad, there was several cjeposits 
that were asphalt. There was no question aboqt that. 
Whether it was practical to operate those and go that far 
from a railroad and keep your production cost injline, I 
don’t know. I wasn’t qualified—I do not know yet. From a 
promoters standpoint it was a pretty picture to se|l. 

1 was the man who acquired all the initial and important 
acreage. After McGovern came in it was just a iase of 
filling in and taking stuff I had considered of secondarv or 
minor importance, but after Wood came in he said cover 
everything that has a possible value and we will check it. 

In other words, if it should cost more, if it has a possible 
value, take the lease and cover another ten or fiftee^i thou¬ 
sand acreage. McGovern had charge of doing that work, 
supervising the lease takers, and we had men dowi^t there 
digging pits and laying out the asphalt and he kept t^e pay¬ 
roll and supervised that work. I do not think McGovern 
after he came on ever went in Hart County or the southern 
part of Grayson County. j 

80 I personally never conducted any core drilling. 

We didn’t core drill. I am not an engineer, j What 
we did at Summit and on everything else was a more ex¬ 
pensive method but probably more accurate. We dbg pits 
or wells right through the asphalt, big enough to get in and 
see the whole formation. It is much more expensive than 
core-drilling. We didn’t go to the trouble of digging such 
pits all over this 35,000 to 45,000. On some of the^e sec¬ 
tional deposits I mentioned in the outlying acreage, |ve did 
enough to prove to our satisfaction we were following the 
trend or measure of the asphalt. Over in Hart County, I 
spent about $1100 in pitting, surveying and we proved some 
nice asphalt at and in one or two other places but thefe was 
no core drilling. 

There were a lot of deposits back in Hart County and over 
in Breckenridge that are dead ripe and as good as ofver at 
Summit or anywhere else. The question was their isolation 
from a railroad from a commercial standpoint. ; 

The occasion for acquiring the 35,000 to 45,000 acreage 
was that I was familiar with the successful operation |of the 
Kentucky Rock Asphalt Company in Grayson County!. The 
Kentucky Rock Asphalt Company was the only successful 
operating company in that field. All of those operations 
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were isolated from a railroad and that Company was de¬ 
pendent on going out by barge to the railroad and then 
handling it. 1 conceived the idea as early as 1919 of tracing 
the deposit out of Grayson County and close to a railroad. 
I bought those leases on the 35,000 to 45,000 acres because 
I thought that they were speculative properties and that I 
could make some nionev out of them. The onlv bonus we 
paid to the land owners for that 35,000 to 45,000 acres 
81 was a dollar or two, maybe five. 

The failure of the companies 1 have mentioned on 
the 35,000 to 45,000 acreage was primarily due to the exces¬ 
sive cost of production. The cost of production was so ex¬ 
cessive in their operation that they couldn't sell the ma¬ 
terial and make a profit. Three or four of the said com¬ 
panies that failed had millions of dollars in back of them. 
The Consolidated! was one of the companies that failed. It 
had a capitalization of $350,000. Another was the Pure 
Hock Asphalt Company with a capitalization of $1,000,000. 
That company abandoned its project when it found the cost 
of a railroad was prohibitive. It was financed by New 
York capital. The cost of the railroad was estimated at ap¬ 
proximately $42,000 a mile to get back to the stuff. The 
cost of building the railroad was one of the main things 
that caused the failure of these other companies—and isola¬ 
tion from transportation. 

There was one other company financed by Barney Baruch 
and St. Clair people. They operated but they bought out 
the Natural Rock Asphalt and rebuilt the plant but they 
operated at a considerable loss and practically never made 
anv monev. Thev haven’t gone into the hands of a receiver, 
but that is the only one of the companies that has ever 
operated and they called on the stock holders two or three 
times to kick back and double up their subscriptions. 

With respect to the Reno lease I had a royalty covering 
that. I never got anv rovaltv from it. On the Reno lease 
I was to get a 14 cent royalty and so was Wood, and Mc¬ 
Govern was to get 7 cents rovaltv. Those rovalties were 
not paid. 

S2 (In answer to the question “was the rent paid to 

the land-owners on that property” the witness re¬ 
plied): “No, it wasn’t; I think that contract—you had 
better read the contract—I do not believe there was a rental 



OHIO VALLEY ROCK ASPHALT CO. VS. GUY T. HELVERIjXG. 65 

i 

I 

provision there—there might have been—it has beeh a long* 
time but—I think that iease said that active operation must 
be begun on it in a certain time, and the questioh raised 
by the lessor they didn't begin actual operations; Shis con¬ 
tention was that it was forfeited”. 

This Reno property was included in the property that the 
company originally acquired and was part of the (Summit 
block. We took either leases or contracts in the spring of 
1921—we got to making leases as we got a block together. 
1 believe the first leases were actually made in probably May 
and the Reno lease was taken in June, I think. Mos t of the 
leases, however, we took after the roads got good! in the 
summer. The leases on the 35,000 acres were takeji later. 
The only leases taken in the spring were at Summit.] With 
respect to the Summit leases even if they were made jin May 
or June we had contracted for them early in the spiting. 

(In response to the question “wasn’t the Reno lease ac¬ 
quired in November, 1921” the witness replied): “^hat 
what I say; before 1922; back there early in the sipring; 
before we got the bulk of the leases I had the Summijt block 
tied up; I tied that up ahead of June or August whjenever 
vou were asking me about in 1922". I 

In reply to your question whether or not we hjd any 
actual leases entered into prior to August, 1921, the inswer 
is: “Yes, 1921 is the year we were taking those leasesj; Yes, 
there were leases there before August, 192lj, they 
83 were taken probably in May, April or Junp; the 
leases are there and show for themselves; as to the 
date on that Reno lease, Reno made a lease to me in the 
spring of 1921, or made it to Gilmore and Gilmore assigned 
it to me; for some reason in the fall of the year Mr. jWood 
said he wanted a new form of lease—there was son|ie ob¬ 
jectionable provision. My lease hadn’t been recorded and 
he had a new lease made from Reno to Puckett or R^no to 
Gilmore and Gilmore to Puckett but the original Reno lease 
bad been made to me months before.” 

The Reno lease was the only lease that was rewritten; all 
those other dates of acquisition shown on Exhibit ji are 
absolutely accurate. ! 




66 OHIO VALLEY ROCK ASPHALT CO. VS. GUY T. HELVERING. 


Re-direct Examination 


The 35,000 to 45,000 acres cost me approximately *25 

cents an acre. You could buv them for that todav. Wood 

» * 

was elected President after the corporation was organized 
in March, but the details of the contract between us and the 
company were worked out in January and February. 

I have stated that the cause of the failures of these com¬ 
panies that were operating in that large acreage was on 
account of the cost of building or the lack of railroad trans¬ 
portation facilities. 

W. K. Giltner was recalled on behalf of the petitioner and 
testified as follows: 

This is the original contract between Wood, McGovern 
and me dated January 14, 1922. (Said contract was there¬ 
upon offered and received in evidence as Petitioner’s Ex¬ 
hibit 23). 

84 The $150,000 in bonds which were returned to the 
company were part of the $200,000 in bonds which 
had been issued to me and my associates for the 35,000 to 
45,000 acreage. 

James A. Marshall was called as a witness on behalf of 
the petitioner and being first duly sworn testified as follows: 

Direct Examination 


I am thirty-eight years of age, and am a resident of 
Elizabethtown, Kentucky. My present occupation is that of 
testing engineer, and field engineer of the Ohio Valley Rock 
Asphalt Company. I have been engaged in this occupation 
for approximately nine years and have been engaged in 
engineering work for about nineteen years. I first became 
connected with the petitioner in October 1935. 

You show me Exhibit 22 and ask me to locate on that map 
in a general wav the tracts known as Reno, Readv and Hart 
tracts. They lie in the vicinity of Summit on this plat. 
They are the ones shown in green. As I recall the Reno, 
Ready and Hart tracts cover approximately 300 to 350 
acres. That is where the direct operations of the company 
are centered and have been since I have been with the com¬ 
pany. I went over all the property shown in red on Exhibit 
22, during the year 1926, but did no prospecting prior to 
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that time. I did not start core drilling on the 35 000 to 
45,000 acres until 1927. The prospecting was to determine 
the quantity and quality of the asphalt content in the de¬ 
posits. I made a report to the company as to the commer¬ 
cial possibilities of the property shown in red. This ireport 
was verbal in some cases and written in others. Tli^ result 
of my report that the deposits were of an inferior 
85 quality in some cases and insufficient quantity in 
others and that in my opinion the property could 
not be operated profitably from a commercial standpoint. 

I undertook to determine the tonnage content of asphalt 
in the so-called Summit tract—to be more specific those 
tracts known as the Reno, Hart and Ready tracts. I pre¬ 
pared a statement of the tonnage in those tracts and h state¬ 
ment showing the production by the company by years. 
Those statements are a part of a statement entitled rTon¬ 
nage Statement, Production and Shipment”. (Saidj state¬ 
ment was thereupon offered and received in evidence for 
the purpose of showing production as Petitioner’s Exhibit 

24). ' _ i 

The total production during the years 1923 to lf)30 in¬ 


clusive was 328,877.85 tons. On December 31, 1930, ^ made 
an estimate of the tonnage remaining in the property! which 
amounted to 170,000 tons. This estimate has been borne out 
by actual production. 


Cross-Examination 


“Q. Now, how frequently is it necessary, or ratliep", how 
many core drillings must you make, say in an acre bf land 
in order to accurately determine the asphalt content of that 
acre ? A. On each corner of a hundred or two hundred foot 
square; in other words, that is the way those core drilling 
reports were made of those two operations in what we call 
the Readv tract and the combination of the Hart and Reno 
tracts. 

“Q. I am afraid I didn’t make my question clear. 
86 A. Let me answer it this way; I know what you 
mean; the quarry is divided off into 100 feet squares 
or 200 feet squares, and there is a core drilled hole putj down 
on each corner of those squares. 

“Q. It is necessary to put down four core drillings then 
on each 200 feet square? A. Yes, sir, at the most. 
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“The Member; That isn’t true; your conclusion isn’t 
correct. You put them down at the corners but when you 
get through you don't have four in every one because some 
of them intersect in two.” 


(Continuing, the witness testified as follows:) 


I do not believe I am in a position to say how expensive 
that operation is. My estimate of the cost would be about 
50 cents a foot. It depends entirely upon the depth of the 
hole. I would go down sometimes fifty feet. I did not make 


core drillings 


in the fashion I have described or with the 


frequency I have just mentioned over all these 35,000 to 
45,000 acres. I didn’t go over any of this 35,000 to 45,000 
acreage intensively and so far as 1 know there was none of 
that 35,000 to 45,000 acres core drilled before 1927. There 
was very little of ,this acreage core drilled intensively after 
1927. I could not make an accurate statement as to the 


asphalt content of the 35,000 to 45,000 acres. 

There were 2000 acres owned by the company around 
Summit but I do not know how adjacent these 2000 acres 
were. I did very little core drilling on that portion of the 
2000 acres apart from the 300 acres. I did not make the in¬ 
tensive core drilling on the 300 acres embraced in 
87 Ready, Hart and Reno leases. I personally made no 
intensive core drilling on that property. The 300 
acres you have in question was done before I arrived at the 
plant, I did no intensive drillings at all along the lines you 
referred to. My 500,000 ton estimate of the asphalt con¬ 
tent of the 300 acres at Summit is based on the core drill 


records and not on what I did myself. Those core drill rec¬ 
ords are down at the plant and are not here today. I do 
know that intensive core drilling was made on the 300 
acres embraced in the three leases which I have mentioned. 


A core was drilled at each 200 foot—in some cases in less 


than 200 feet. Let me explain that; the intensive core drill¬ 
ing covers that asphalt; it does not cover the entire 350 
acres or whatever it calls for. It covers the part we thought 
contained asphalt, j In other words the core drill proved a 
deposit of asphalt, and when we went out of the asphalt 
we ceased core drilling; that is the principle of it; in other 
words, the core drilling probably covers a matter of 50 
acres in all three tracts; it does not cover 350. We drilled 
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on the 500 acres but just that part of the 300 acresi which 
contained rock asphalt. What 1 am trying to say is \fe core 
drilled a section when we thought it contained rock alsplialt. 
When we ran out of that section and ran in a pa|:t that 
didn’t contain rock asphalt, we assumed there wasnj’t any. 
My estimate is really on the part of the 350 acres that con¬ 
tained rock asphalt. In determining the remaining Content 
of 170,000 tons, in the first place, you can take thoie core 
drill records and calculate the tonnage that is supposed to 
be in those tracts, and from them, on deducting the 

88 production figures, you can arrive at what }s sup¬ 
posed to be left. The accuracy of those conclusions is 

checked by your production as you go along. The property 
is still being operated and asphalt is still being du^. 

The core drill records give the depth and quality | of the 
rock. This is multiplied by the area covered by the core 
drill record which give you the volume. This volume is 
then reduced to terms of weight which produces my esti¬ 
mated content of 500,000 tons. Whether or not you can 
determine with accuracy the asphalt content by fou^ cores 
of three-quarters of an inch each over 200 feet squares de¬ 
pends upon what you mean by “accuracy”. Our estimate 
was 500,000 tons; a reasonable factor of safety would be 
say 25,000 tons one way or the other. Rock asphalt is not 
uniform in the ground. Its thickness might increase or 
diminish at any point so that it would be possible to strike 
points either thicker or not as thick as the average. If you 
are referring to an exact amount it is more or less of a guess 
as to the exact amount of asphalt beneath any 200 feet. 
About two feet of variation would be the limit within! a dis¬ 
tance of about 300 feet. I am referring to the bottomj of the 
strata. This asphalt weighs approximately 135 pounds 
per cubic foot; it varies with the bitumen content. 

I testified that production justified my estimate. "\\ 7 hat I 
meant was this. You take these core drill records aid you 
plat a certain area that is supposed to cover a certain ton¬ 
nage and at the end a certain time you check thai area 
and vou can arrive at a certain factor of safety; in other 
words, you find out there is 35% waste in yofir core 

89 drill record that the original records do not show up. 
That is what I mean by experience. You check it by 

the actual amount dug out of the ground and there is still 
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some in the ground to be dug. So my check could only be 
partial, that is, with respect to that which has already been 
taken out. I have stated that I did not personally conduct 
the core drilling on this 350 acres. All the information I 
have given here todav as far as that 350 acres is concerned 
is taken from some records that are not here in this court¬ 
room. We did some core drilling on the 2000 acres, but the 
question you asked was did we do any intensive core drill¬ 
ing; we did not. 

Hedirect-Examination 


I have checked both the core drill records and the action 

of the core drill on the ground and found them both to be 

correct. In answjer to your question whether I have made 

my estimate on the basis of these things I have testified to 

todav let me add: those core drill records automaticallv 
♦ % 

check themselves as our production goes on. We check 

those core drill holes—in bringing our quarry up to the 

holes thev automaticallv check themselves. We make no 
• • 

attempt to core drill unless there is a surface indication of 
asphalt such as an outcrop or something of that sort. In 
going over the 35,000 to 45,000 acreage, we simply did core 
drilling where there was surface indication. 

Kecross-Examination 


What I said before was that we very seldom or never do 
any prospecting unless there is an indication of asphalt. I 
would not say there is no asphalt unless there is an 
90 outcrop. 

S. O. LeSueur was recalled on behalf of the peti¬ 
tioner and further testified as follows: 

I handled the transaction for the company in connection 
with the purchase on January 15, 1925, by the petitioner of 
its bonds, of $8500 par value referred to in Exhibit 19. 
Wood, who held those bonds, was considerably in need of 
money. lie wanted to get out of business and when he sold 
his interest these ibonds were included. The transaction was 
in 1925 but he so*d his interest in 1924. He made that sale 
to some eighteen or twenty different individuals. When he 
sold his interest, he expressed the hope that the company 
would find a means of retiring these bonds so that his 
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friends could get the benefit of as small a cost for them as 
possible. For that reason and due to the impossibility of 
dividing the bonds between them as their interests ap¬ 
peared, those individuals who took those bonds agi|eed to 
sell them for a nominal sum and fixed 35 cents on the! dollar 


as the value, and the company took the bonds at that sum. 
The money was thereby divided among those individuals in 
their respective interests. 

Wood disposed of all of his stockholdings and bojnds in 
that manner about the middle of the year 1924; I can’t be 
exact as to the time but I think it was about August j924, if 
I remember correctly. These bonds were sold to the cor¬ 
poration by the individuals who acquired Wood’s holdings. 
That is the only instance that I know of where the! bonds 
of this corporation were ever retired or ever purchased by 
the petitioner under 90c on the dollar. In a good many in¬ 
stances 95 and 98 cents was paid, and some instances par. 

I have located the Reno lease which was among th<j other 
papers here. A new lease covering the Reno! prop- 
91 erty was executed at the suggestion of thd peti¬ 
tioner’s attorneys in order to avoid possible | litiga¬ 
tion regarding the expiration of the original lease, j (The 


original lease and the new Reno lease were thereupon of¬ 
fered and received in evidence as Petitioner’s Exhibits 25 
and 26). 


During 1926 and 1927 we had reports from the comj 
engineers as to the commercial possibilities of the 35j 


Dany’s 
000 to 


45,000 acres of leaseholds. (The following then I trans¬ 
pired) : | 

“Q. What was the purport of those reports? A. The 
purport of those reports was there was no apparent [justifi¬ 


cation of expenditure for extensive core drilling bpcause 
there were no indications of asphalt— 


“Mr. Kimball: Objected to; the reports are the best evi¬ 
dence. 

“Witness: Those reports were made verbally by (he en¬ 
gineer. 

“Mr. Kimball: Objected to as hearsay. 

“The Member: He is the President of the Company. 

“Mr. Kimball: We haven’t yet seen the man who saw the 
core drilling. 
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“Witness: Mr. Marshall is the man that made the core 

drilling. 

o 

“The member: I think that is proper.” 


(Xo exception was taken to the overruling of objection by 
counsel for respondent and witness continued): 

The engineer's reports were to the effect that their sur¬ 
vey of the 35,000 to 45,000, the outside acreage, didn’t show 
any outcrops in any locations where there would be any 
possibility of a commercially, economically workable strata. 

There were some deposits that unquestionably had 
92 some good asphalt in them but they were so far from 
the railroad and the nature of the country was such, 
the expenditure for a railroad to get to it would be more 
costly than the total recovery of the product. As a result, 
in my capacity as president of the company, I ordered that 
no money be spent for core drilling. It was certainly a 
waste of money and there was no justification for it. I 
reached the conclusion to abandon the leaseholds covering 
the 35,000 to 45,000 acreage at the time they terminated, ac¬ 
cording to our interpretation, by the express stipulation of 
five vears from their date. We had no further rights in 
them after that. 


Cross-Examination 


We did not take any asphalt from the Reno property 
prior to 1925. At the meeting of the Board of Directors of 
the company on July 18, 1925, the chairman stated: “that 
he had been negotiating with Dr. C. G. Reno at Summit for 
several months on the subject of a new lease for the Reno 
tract lying immediately behind our property across a ra¬ 
vine, which tract was originally leased by Reno to Gilmore, 
and assigned by Gilmore to Puckette, agent, and by Puck- 
ette, agent, to the Ohio Valley Rock Asphalt Company, and 
which original lease lapsed on June 1, 1922, one year prior 
to the actual operation of the Company, because of the 
provision that actual operation must start at that time or 
that payment of $100 per month be made to Reno. He 
further explained that in the opinion of Mr. Puckettee, who 
was the engineer of the Company, Mr. Williams, general 
superintendent, and Mr. Wood, that the provision as to pay¬ 
ment to Reno was never complied with, since it was con- 
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eluded that it would never be profitable to operate the! prop¬ 
erty on the high royalty charges carried in the contract with 
Messrs. Wood, Giltner and McGovern; that jthere- 

93 fore Dr. Reno took the position that the Company 
had no lease and that he would not permit th|em to 

operate under the old lease and would not enter into nego¬ 
tiations for a new one except on the basis of 25 cenfs per 
ton royalty to him on every ton taken therefrom, anjl that 
in the opinion of the President of the Company the^e ne¬ 
gotiations should be entered into with Reno and the! lease 
^ . .... 

obtained on this basis irrespective of any protest that might 
be made bv anv of the parties interested in the rbvalty 
under the old lease. The chairman also advised that he had 
discussed this with Mr. Gibson, attorney for the Company, 
and had submitted all papers in the case, including the orig¬ 
inal lease and all assignments thereof to him; that Mr. Gib¬ 
son had announced Dr. Reno’s position is well founded and 
that the lease was in reality forfeited; that the Coippany 
could not under any circumstances operate upon it, and that 
Mr. Giltner’s claim that he had an obligation to Gilmore in 
connection with this on account of an assignment to him of 
the original Gilmore Reno lease, was without foundation 
since that assignment was never recorded, and further¬ 
more, since Giltner did not make an assignment to Pu(*kette, 
agent, but that assignment was actually made by Gilmore, 
and that Giltner joined in that assignment specifically! waiv¬ 
ing any rights or interest that he might have therein.” 
Those minutes substantially state the facts. 

On direct examination a few minutes, ago, I stated that 

we were advised bv our attornevs that the lease had not 

* •/ 

been forfeited. That is quite true—and by other attorneys. 
Mr. Gibson having been but one attorney, we s^bmit- 

94 ted that to Mr. Laurent, our General Counsel, find he 
advised it had not been cancelled; and that is also in 

that minute—not that particular minute, probably, but it is 
in a minute prior to that—Mr. Joseph Laurent ’s advice to 
that effect. 

The overriding royalties in favor of Wood, McG3vern, 
and Giltner were not necessarily counted heavy. The Reno 
property operated separately would not have been k very 
profitable operation but operated in connection with the 
Ready property which was just across the ravine and kvhere 
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the volume in tons would be so large in proportion to this 
one that the overhead would be of nominal consequence— 
then the Reno property could be operated profitably even 
with the high rovalty that was on it. 

We had the Ready property at the time the statement was 
made in the meeting of the Board of Directors July 18, 
1925. It is quite true that we could operate on that prop¬ 
erty as one unit'at that time. I might say that Wood, who 
was my predecessor, was considering this from the stand¬ 
point of a separate operation. That doesn’t appear here— 
it does not necessarily have to. In mv association and con- 
stant discussion with him, it was a matter of knowledge to 
me. I did not forget the Readv lease when 1 made this 
statement. Wood was simply considering the operation of 
each particular tract of land separately. It was necessary 
to spend a considerable sum to prepare and operate the 
Reno lease, and the idea was first to operate the other lease 
with the hope there would be sufficient profit to accumulate 
money enough to go ahead and operate the other as 
95 they saw fit. When I became president of the com¬ 
pany, I had different ideas. 

I contend that none of the leases expired prior to five 
years from their date if the lease carried that provision in 
it. It depends on the terms of the lease. If the lease had a 
specific time, five years from that date, then in no case did 
it expire until five years from that date, according to our 
interpretation. We contend that no leases expired before 
1925. The statement that there were at last 20,000 acres 
which had been cancelled or become void or of no effect be¬ 
cause of non-payment of rent is the auditor’s statement. It 
is probably true! that there was a non-payment of rental on 
at least 20,000 acres of property in or prior to 1925. 

Redirect-Examination 


When I testified that this 35,000 to 45,000 acres of lease¬ 
holds expired during the years 1926 and 1927, my statement 
did not include these leases involving the Summit property. 
I was testifying about the outside acreage. 

As requested I shall read the first two paragraphs of the 
minutes of the special meeting of the Board of Directors of 
the Ohio Valley Rock Asphalt Company held June 23, 1922: 
“A special meeting of the Board of Directors of said Com- 
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pany was held at the time and place above mentioned), pur¬ 
suant to the foregoing waiver of notice, and the following 
directors were present: R. G. Price, Dover 'Williamsj J. S. 
Laurent. Absent, II. S. Calcutt. 

“The President presented to the meeting a comnujmica- 

1 I 

tion from Mr. C. G. Reno addressed to TT. II. Giltner tinder 
date of June 17, inquiring if the Company desires to fenew 
the lease. It was pointed out that operations were begun 
on the property by core drilling prior to June 1st and the 
Secretary was instructed to communicate with Dr. Reno to 
that effect.” j 

(Insert copies of Exhibits 1, 2, and 4, and thb two 
96 mineral leases in Exhibit 5 not including the corre¬ 
spondence which is attached thereto.) 


97 


One 


U. S. Board of Tax Appeals Docket 44970! Ad¬ 
mitted in Evidence May 4 1932 Petitioner’s Exhibit 


First Meeting of Stockholders of Ohio Valley Rock As¬ 
phalt Company Held at 1711 Inter-Southern Building, 
Louisville, Kentucky, on the 20tli day of March,\ 1922 . 


Pursuant to the call of the incorporators adopted at a 
meeting held on March 20th, 1922, a meeting of the Stock¬ 
holders of said Company was held at the time and | place 
above mentioned and for the purposes set out in said call. 
The following incorporators who were also Stockholders 
were present: 

Joseph S. Laurent 
R. G. Price, 

Dover Williams. 

Mr. Price acted as Chairman of the meeting anil Mr. 
Laurent acted as Secretary. 

i 

The Chairman stated that the first order of business to 
come before the meeting was to permit the persons at 
whose instance the corporation was organized to subscribe 
for its capital stock. 

Thereupon the following persons openly subscribed in 
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person for the amount of the capital stock set opposite 
their names, to-wit: 


R. G. Price 541 shares 

Dover Williams 300 ” 

W. H. Giltner 1002 


1843 


y » 


Thereupon came J. S. Laurent and presented powers of 
attorney and proxies of various persons instru- 
98 mental in the organization of the corporation, auth¬ 
orizing him to subscribe for stock in their names and 
to represent them as their attorney and proxy at this meet¬ 
ing. Said powers of attorney and proxies were received 
and examined, and on motion made, seconded and carried 
they were accepted and recognized, and ordered to be filed 
as part of the records of the Company. The said J. S'. Lau¬ 
rent then and. there in open meeting subscribed for said 
persons the number of shares of stock set opposite their 
names, to-wit: 


F. D. Wood 

650 

shares 

W. G. Tavlor 

m/ 

400 

y y 

Joseph B. Theissen 

10 

y y 

Mark A. Theissen 

5 

y y 

Louise Theissen 

10 

»y 

Claude A. Ritter 

10 

y y 

H. Morwessel 

10 

y y 

M. C. Clay 

100 

y y 

H. B. Mackoy 

30 

y y 

R. E. Hennessy 

50 

y y 

John H. Schulte 

100 

y y 

J. W. Williams 

300 

y y 

F. M. Whittaker 

100 

y y 

H. S. Calcutt 

100 

y y 

A. F. Broering 

25 

y y 

Frank Broering 

50 

y y, 

H. A. Broering 

25 

y y 


1975 

y y 
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Thereupon J. S. Laurent was permitted to participate in 
the proceedings of this meeting as proxy and attorney in 
fact for said stockholders. 


Thereupon F. I). Wood stated that he had transferred to 
J. S. Laurent 3 shares of stock which the said Laurent! sub¬ 
scribed for in the Articles of Incorporation and he directed 
that said stock be transferred on the books of the Company. 

Said subscriptions were accepted and by agreement j said 
persons were recognized as Stockholders and j per- 
99 mitted to participate in the proceedings of the meet¬ 


ing. 


Thereupon the Chairman declared the election of a Bjoard 
of Directors to be next in order. The Chairman appojnted 
Mr. Giltner to act as inspector of election. 

Thereupon the following persons were nominateil as 
candidates for the office of Directors, to-wit: 

R. G. Price, 

Dover Williams, 

Joseph S. Laurent. 


Xo other names were proposed and on motion duly rpade, 
seconded and carried, the Secretary was instructed to cast 
one ballot for each of the three candidates, on behalf of all 
the Stockholders present. 

Thereupon the Chairman stated that said candidates had 

been dulv elected to serve as Directors of the Comoanv 
* * 

until the next annual meeting of the Stockholders. 

Thereupon W. H. Giltner presented to the Stockholders 
the following proposition in writing: 

“This AGREEMENT, made and entered into this j24th 
day of March, 1922, by and between F. D. Wood, W. H. jGilt- 
ner and Phil J. McGovern, parties of the first part,| and 
Ohio Valley Rock Asphalt Company, a Kentucky corpora¬ 
tion, party of the second part; 

WITNESSETH: That in consideration of the mutual 
agreements herein contained, IT IS AGREED as follows: 

First: The parties of the first part do hereby agrcfe to 
convey, or cause to be conveyed, unto the party of the 
second part, all their right, title and interest in and to 
approximately two thousand (2,000) acres of land, more or 
less, in and around Summit, Hardin County, Kentucky. 
Said Summit property lies in a moon shape, with the <£rest 
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of the moon resting on Summit, and comprises approxi¬ 
mately five thousand (5,000) acres of land. The parties of 
the first part guarantee that the titles to at least two thou¬ 
sand (2,000) acres of said Summit property are market¬ 
able. 

The parties of the first part further obligate themselves 
to convev, or cause to be conveved, unto the oartv 
100 of the second part all their right, title and interest 
in and to approximately 35,000 to 45,000 acres of 
mineral leases and options in the Counties of Hardin, Hart, 
Grayson and Breckenridge. 

First parties further agree to transfer and convey to the 

second party all asphalt lands or interests therein which 

they may hereafter directly or indirectly acquire in the 

State of Kentuckv. 

%> 

Second: Second party agrees to produce f rom said land 
150,000 tons of asphalt by January 1, 1928, or pay a royalty 
to first party based on that amount of tonnage. It further 
agrees to pay to first party the following royalties on any 
and all asphalt produced from said land in marketable 
quantity or quality, which shall be payable on or before the 
first dav of the second calendar month following that in 
which same is produced, as follows: 

(a) On the Reno, Hart and Ready tracts, the following- 

royalties will be paid to the parties of the first part: 

F. D. 5Vood 14 cents per ton 

W. H. Giltner 14 cents per ton 

Phil J. McGovern 7 cents per ton 

On the first i50,000 tons of asphalt produced from the 
Reno tract, a royalty of 25 cents per ton additional shall be 
payable to R. K. Gilmore, and thereafter said royalty shall 
be payable to C. G. Reno. 

The land owners or predecessors in title to the parties of 
the first part on the Hart and Ready tracts shall be entitled 
to receive an additional royalty of 25 cents per ton. 

The total royalty, however, which the Company shall be 
obligated to pay at any time shall not exceed 60 cents per 
ton. 

(b) On the remaining part of the 2000 acres in and 
around Summit, the following royalties shall be paid: 
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10 cents per ton to the land owners 
20 cents per ton to F. D. Wood 
20 cents per ton to W. H. Giltner 
10 cents per ton to Phil J. McGovern 

60 cents total royalty liability per ton. 

(c) On the remaining lands, including any lands wjhich 
may be purchased under options assigned to the Company, 
the following royalties shall be paid: j 

25 cents per ton to F. D. Wood 

12 j /2 cents per ton to W. H. Giltner | 

12y 2 cents per ton to Phil J. McGovern, 

101 Provided, however, that this royalty interest does 
not apply to lands in which J. M. Crowe has one- 
fourth interest, and the royalty on said tract payable tp the 
parties of the first part shall be reduced 25%. 

The royalties provided for in this sub-section (c) ihall 
cover and apply to the Randolph Blandford, etc., Sherman 
Wooldridge, J. M. Lasley and Woodie Pence’s Heirs ti[acts 
should the company hereafter acquire and operate samp. 

Third: The party of the second part further agrees to 
pay and deliver the following: 

W. H. Giltner, $26522.16 in cash; j 

F. D. Wood $39208.87 in cash; | 

W. H. Giltner $15000.00 par value of lien notes ofj the 
Kentucky Rock Asphalt Company; 

F. D. Wood $97500.00 bonds of Ohio Valley Rock Asphalt 
Company; 

W. H. Giltner, $151250.00 bonds of Ohio Valley Rockj As¬ 
phalt Company; 

Phil J. McGovern, $51,250.00 bonds of Ohio Valley Rock 
Asphalt Company. 

An amount equal to 32% of all Common or Preferred 
stock which may be issued by the Company, but in no e^ent 
in excess of $160,000.00 in par value, shall be issued to the 
parties of the first part in the following proportions: 

F. D. Wood 65/160 ! 

W. H. Giltner 65/160 j 

Phil J. McGovern 30/160 
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It is understood and agreed that the cash payment due to 
W. H. Giltner shall be paid as follows: 

$8,000.00 upon the execution of this agreement, and for 
the remainder the Company shall execute and deliver its 
negotiable promissory notes in equal amounts, payable on 
or before thirty (30) and sixty (60) days, respectively, 
from the date hereof. 

Said stock shall be issued and delivered to the parties of 
the first part as soon as the same can be printed and issued. 

The bonds to be issued shall be secured bv the usual form 
of corporate mortgage, which shall cover all of the prop¬ 
erty then owned or thereafter acquired by the Company, 
and the interest on said bonds shall be payable semi¬ 
annually, with a precipitating clause that the entire debt 
shall become due upon the failure to pay the principal or 
interest on said bonds within thirty (30) days after it is 
due. The amount of the mortgage shall be $300,- 
102 000.00, and the interest payable on said bond shall 

be 7%. Said bond shall mature ten (10) years after 
date, and an option shall be reserved to the Company to 
retire same, or any part thereof, by lot at any interest pay¬ 
ment period after two (2) years from this date, in which 
event the holders shall be entitled to receive par value plus 
ten per cent (10%) and accrued interest. 

It is understood and agreed that $20,566.20 has hereto¬ 
fore been advanced to F. D. Wood, and that amount shall 
be deducted from the cash payment due him, thus leaving a 
balance due him of $18,642.67. 

Fourth: The subscription for stock made by W. H. Gilt¬ 
ner and A. P. Williams amounting to $25,000.00 in the pre¬ 
organization agreement is by agreement of the parties 


hereto canceled. 

Fifth: It is understood and agreed that the Company is 
obligated to deliver to W. B. Liles in part payment for 
certain conveyances Ten Thousand Dollars ($10,000.00) in 
bonds of this Company; and it is understood and agreed 
that the said F. D. Wood and said W. H. Giltner may each 
deliver to the said W. B. Liles Five Thousand Dollars ($5,- 
000.00) of said bonds and receive therefore an equal amount 
of the capital stock of this Company. 

It is further understood and agreed that should the Com¬ 
pany, or any of the parties hereto succeed in inducing per- 
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sons who have given options to sell land to the Comipany 
to take bonds of the Company in lieu of cash, the j said 
Wood and the said Giltner shall have the equal right to 
transfer their bonds to such sellers and shall be reimbursed 
by the Company by the payment of cash for the boncjls so 
paid out by them. | 

Sixth: It is understood and agreed that the Company 
agrees to idemnify and save harmless the said W. H. Gilt¬ 
ner on account of any damages which he might sustaijn on 
account of any agreement made to indemnify Charles A. 
Parker in the sale and conveyance of certain mineral rjghts 
to approximately 320 acres of land lying near Suhimit, 

Kentucky. 

* 

IX TESTIMONY WHEREOF, WITNESS the signa¬ 
tures of the parties hereto the day and year first above 
written. 

F. D. WOOD ! 

W. H. GILTNER 

phil j. McGovern i 

OHIO VALLEY ROCK ASPHALT COMPANY 

i 

By R. G. PRICE, j 

President 

ATTEST: 

i 

J. S. LAURENT j 

Secretary 

103 Thereupon the following resolution was unani¬ 
mously adopted: (Except W. Ii. Giltner took no part 
in the consideration of the resolution). 

BE IT RESOLVED bv the Stockholders of the Ohio Val- 
ley Rock Asphalt Company that it is the opinion of the 
Stockholders that it is advisable that the above proposition 
of W. H. Giltner be accepted by the Board of Directprs, 

and the matter is hereby referred to the Board of Directors 

%/ 

for their consideration and action. 

Thereupon the following resolution was introduced grid 
unanimously adopted: 

BE IT RESOLVED by the Stockholders that the Bpard 
of Directors shall meet immediately upon the adjournment 
of this meeting and take such steps as may be necessary to 
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effect the organization of the Company and put same on an 
operating basis. 

There being no further business to come before the meet- 

CP 

ing the same was on motion adjourned. 

! (Signed) R. G. PRICE 

Chairman 

(Signed) J. S. LAURENT 
Secretary 

104 U. S. Board of Tax Appeals Docket 44970 Admitted 

in Evidence Mav 4 1932 Petitioner’s Exhibit 2 

* 

First Meeting Board of Directors Ohio Valley Rock Asphalt 
Company Held at 1711 Inter-Southern Building, Louis¬ 
ville, Kentucky, on the 20tli day of March, 1922 . 


Pursuant to the resolution adopted by the Stockholders 
at the meeting held on this dav, the first meeting of the 
Board of Directors was held at the time and place above 
mentioned and the following members were present: 

R. G. Price, 

Dover Williams, 

Joseph S. Laurent. 

Mr. Price acted as Chairman of the meeting and Mr. 
Laurent acted as Secretary. The Chairman stated that it 
was in order to elect officers to serve for the ensuing vear. 
Thereupon the following officers were elected: 

R. G. Price, President, 

Dover Williams, Vice President and General Supt. 
Joseph S’. Laurent, Secretary 

C. E. Stamps, Treasurer. 

The next order of business for consideration was the 

salary of the officers for the ensuing year. Thereupon Mr. 

Price’s salary for the ensuing year was fixed at $5,000.00 
but he did not vote on or take any part in the consideration 
of this question. 

Thereupon Mr. Williams’ salary was fixed at $7,500.00 
for the ensuing year, but he did not vote on or take any part 
in the consideration of that question. 


I 

i 
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105 Thereupon the following resolution was Unani¬ 
mously adopted: 

BE IT RESOLVED by the Board of Directors tlnjit the 
office of Manager is hereby created and said Manager! shall 
have general charge and supervision of the actual Opera¬ 
tion of the Company and subject only to the direction of 
the President and the Board of Directors. 

The Chairman then stated that it was in order to| elect 
a Manager of the Company. Thereupon R. G. Pric<j was 
elected to that office in addition to the office of President 
which he already held. 

On motion of Mr. Williams, duly seconded, the following 
By-laws were adopted: 

“Bv-Laws” omitted 
* 

Thereupon the following resolution was introduced and 
unanimously adopted: 

“BE IT ^RESOLVED that the Secretary be and ai|d he 
is hereby directed to purchase a stock certificate boojv for 
this corporation and to purchase a corporate seal”. 

Thereupon the following resolution was introduced! and 
unanimously adopted: 

“BE IT RESOLVED that the President and Secretary 
be and they are hereby authorized and directed to issue 
certificates of stock to Stockholders in accordance with the 
number of shares subscribed for by each of them”. 

Thereupon the following resolution was introduced! and 
unanimously adopted: 

106 “BE IT RESOLVED that the President! and 
Treasurer be and they are hereby directed to pajy all 

expenses incident to the organization of the corporation, 
and to reimburse the incorporators for moneys expended 
by them on that account”. 

Thereupon the following resolution was introduced and 
unanimously adopted: 

“BE IT RESOLVED by the Board of Directors that the 
principal place of business of said corporation in Kentucky 
is the town of Summit, Hardin County, Kentucky, and j that 
Dover Williams of the town of Summitt, Kentucky, isj our 
agent thereat upon whom process may be served in anyj suit 
that may be brought against our Company within the State 
of Kentucky, and 
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BE IT FURTHER RESOLVED that the President or 
Secretary file a statement to this effect with the Secretary 

of State of Kentuckv”. 

•> 

Thereupon the following* resolution was introduced and 
unanimously adopted: 

“WHEREAS fifty per cent (50%) of the capital stock 
of this Company has been in good faith subscribed and a 
certificate to this effect is required to be filed with the Sec¬ 
retary of State. 

NOW, RHEREFORE, BE IT RESOLVED that the 
proper officers of the Company be and they are hereby auth¬ 
orized and directed to file with the Secretary of State 

* 

proper evidence that fifty percent (50% ) of the capital 
stock of the Company has been in good faith subscribed”. 

Thereupon the following resolution was introduced and 
unanimously adopted: 

“BE IT RESOLVED bv the Board of Directors that it 

%> 

is the opinion of the Board of Directors that the written 
proposition submitted by W. H. Giltner to the Company, 
and copied in the minutes of the Stockholders meeting of 
even date herewith, should be, and the same is hereby ac¬ 
cepted, and that it is to the interest of the Company for it 
to do so. 

BE IT FURTHER RESOLVED that the President is 
authorized to communicate to the said W. H. Giltner the 
Company’s acceptance of his propositon, and lie is further 
authorized to do all things necessary and proper to take 
over said property and to compensate the said W. H. Gilt¬ 
ner therefor. 

107 BE IT FURTHER RESOLVED that the amount 

of stock heretofore subscribed bv the said Giltner at 

* 

the Stockholders meeting held on this day shall be applied 
to the amount of stock which he is to receive under said 
proposition. 

There being no further business to come before the meet¬ 
ing the same was on motion adjourned. 

1 (Signed) R. G. PRICE 

! President 

(Signed) »J. S. Laurent 

Secretary 


> 



85 


LEASES ABANDONED IH 1926 


EXHIBIT W C|* 

Pag© 1. 


DATE 


DATE 


LOCATION LESSOR 

ACQUIRED 

EXPIRED 

ACRES 

COST 

Hart County: 




i 

1 

j 

Dog Creek Ky. -Mary J. AIvey & tf 




i • 

O 

Heirs, 

11-14-21 

11-14-26 

40 

$10*00 

•f 

-Mrs* Nancy M. 





1 

^ Heavrin , 

11-1G-21 

11-10-26 

50 

12.50 

1 

0© o W. A Ivey, 

10-10-21 

10-10-20 

55 

13.75 

tt 

^rvBon Broughan, 

10-11-21 

10-11-20 

54 

8.50 

rt 

W\Cfcns. F. Woods, 

10-11-21 

10-11-26 

39 

9.75 

ft 

_ John Bradley, 

10-12-21 

10-12-26 

30 

7.50 

rr 

» 

vojilek Bradley, 

10-12-21 

10-12-26 

100 

25.00 

:: 

L 

-•’> San Bradley, 

10-12-21 

10-12-26 

14 

5. 50 

- _ CN 

vXoW. T. Bradley, 

10-12-21 

10-12-26 

106 

26.50 


'«■' J. 5. Sims, 

10-12-21 

10-12-26 

200 

vO.GO 



*?*J. T. Bradley, 

10-26-21 

10-25-26 

35 

8.75 

'7 *- 

t. Bradley, 

10-25-21 

10-25-26 

110 

S7.50 


! Jane 3 B. Bradley, 

10-25-21 

10-25-26 

73 

18.25 

* <1 

,A jr»s, F. Stinson, 

10-25-21 

1-25-20 

62 

15.50 

’• S£ 

J. w. Bratcher, 

10—20—2*' 

10-26-20 

201 

50.25 

*V 

'ot-s. F. Taylor, 

10-26-21 

10-20-26 

35 

8.75 


l /oHJ. 5. Willson, 

10-26-21 

10-20-26 

200 

50.00 


- ;®s Rector Woods, 

19-20-21 

10-26-26 

41 

10.25 


E- ETalley, 

li-C-21 

11-6-CG 

75 

18.75 


loo G. w. Stinson, 

1177-21 

11-7-20 

120 

50.00 

*? 

•'j>tT S. L. Waddell, 

11-7-21 

11-7-26 

16 

4.00 

1* 

Frank Waddoll, 

11-7-21 

11-7-26 

40 

10.00 


'Oo-Pp^an^ Waddell , 

11-7-21 

11-7-20 

15 

5.75 

Cab Run, 

F.Cotteroll, r\ 

11-16-21 

ll-10-2o 

55 

8.75 

fr 

^’•^Ohas. A* Cosby, 

11-18-21 

11-10-26 

64 

16.00 

(9 

3 -'- ;2> Cb3S* A. Cosby, 

11-18-21 

11-10-26 

140 

55.00 

n 

91K Joe Cosby, 

11-10-21 

11-18-26 

20 

7.25 

it 

Lua Day, 

11-13-21 

11-18-26 

55 

15.75' 

tt 

a - c .-**. ,t. rierco. 

10-2 -21 

10-25-26 

50 

12*50 

n 

/®3 Join* A.Thompson 

—10-20-21 10-26-06 

215 

53.75 

rt 

0. Bratcher 

11-7-21 

11-7-26 

26 

6.50 

Brock©nr Id ge County: 





Hudson, 

Xy.'k'-D. J* Qulggins, •" 

10-13-21 

10-15-26 

120 

30.00 

•• 

~*H J. H. Qulggins, 

10-1..-21 

10-15-26 

16 

4.00 

O 

Stanna Mercor 

10-14-21 

10-14-26 

60 

15.00 

tt 

',.io John Pullen, 

10-14-21 

10-14-26 

90 

22*50 

•t 

y * \ Mora Pullen 

10-14-21 

10-14-26 

75 

18.75 

ft 

Clarence Stillwell 

10-14-21 10-14-26 

50 

12*50 

ft 

- Tice Qulggins, 

10-17-21 

10-17-26 

62 

15*50 

V 

* x Mf. T. Tlncher, 

10-17-21 

10-17-26 

45 

11.26 

II 

x ‘i Dow lUckor, 

-10-17-21 

10-17-26 

120 

50.00 

rt 

*>*F. w. Tuttle,_ 

10-17-21 10-17-26 

2b 

6«ao 

Madrid, Xy. Jess Dugan, r" 

10^14-21 10-14-26 

185 

48.23 

ft 

i f MLaura Saabaa, 

10-14-21 10-14-26 

76 

19.50 

0 

/^t,Jes3© Pros©, 

10-14-21 10-14-26 

125 

31.25 

tf 

l < 'm. S. earner. 

HV14-21 10-14-26 

•60 

15.00 

• 

1 * ?G©o* B. Orahas, 

16-14-21 10-14-26 

8C 1/2 20*15 

9 

(A 

^ o2 ~R. J. Jeffreys, 

10-14-21 

10-14-26 

00 

15.Q0 
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BXEIStT "C" 

-2- Page 2. 

DnDare 


Xooa Hon Lessor 

Aoouired Expired 

Acres 

£3& 

Madrid 

, Ky.2.°H Pin B. Lewis, ' 

10-14-21 10-14-26 

65 

418.25 


Henry Lewis, 

10-14-21 10-14-28 

45 

11*25 


^t>%3d« Meroer 

lo-14-Sl 10-14-26 

80 

20,00 


?3gg is &. Choker, 

10-14-21 10-14-26 

S9 

14.75 


'v^kitcbor Tucker 

10-14-21 10-14-26 

123 f 

30.87 


p» Tucker 

10-14-21 10-14-26 

125 

31.25 


Oscar Gleeacook, 

10-18-21 10-18-26 

75 

28.75 


'io»Abner Hay 

19-18-21 10-18-26 

80 

20.0a 


*2.**Roy Bines. 

10-18-21 10-18-26 

9 

2.35 

IT 

s.o'i-J. w. Levis, 

-10-18-21 10-18-88 

5 

1.25 


iow H* C. Mercer, 

10-18-21 10-18-26 

100 

25.00 


a. on itery ?. lingua. 

10-18-21 10-18-26 

75 

29.75 


n, E. ttOlBBT, 

10-18-21 10-18-26 

106 

27.00 


liu8*. H« Cttcter, 

10-18-21 10-18-36 

100 

25.00 


V. Vhlteerth 

10-18-21 10-18-26 

95 

23.75 


'li'iftF. V, Whitworth 

10-13-21 10-18-26 

40 

10.00 

Qrayaon Countyi 




Ready, 

Ey. i -a Arthur Eayae, v/ 

8-30-21 8-30-26 

25 

6.25 

w 

? - a Arthur Eeyse, 

8-30-21 8-30-26 

75 

18.75 

n 

)v*. H. Ward 

8-30-21 8-30-26 

80 

20.00 

*» 

°v—Janes Minton - 

-9-5-21 9-5-28 

50 

12.50 

m 

n\ Eugene Huff 

12-7-21 12-7-28 

57 

14.25 

CSnoyville Ky IftJohn H« Ravse /7 

8-30-21 8-30-26 

46 

11.50 


ic John H. Hayse 

8-30-21 8-30-26 

178 

44.50 


/c-°a* C. Raynar 

8-30-21 8-30-26 

24 

6.00 


/fi-RA* G. Hayner 

8-30-21 8-30-26 

61 

15.25 


S-A. 0* Rayaer 

8-30-21 8-30-26 

38 

22.00 


^•oJohn Likens 

11-30-21 11-30-26 

238 

50.50 


E. Vincent 

11-30-21 11-30-26 

40 

10.00 


f. I* Carrier 

12-1-21 12-1-26 

230 

57.50 


v»hs, j. Daugherty 

-12-1-21 12-1-26 

30 

7.50 


*\^H. T. Sixpaoa 

12-1-21 12-1-26 

47 

11.76 


^7. J* Anderson 

12-6-21 12-6-26 

211 

62.75 

n 

<Jo W. D. Anderson 

12-6-21 12-6-26 

140 

35.00 


U *C. A .Brown 

12-7-21 12-7-26 

70 

17.50 


n 0 li. C. Brown 

12-7-21 12-7-26 

294 

73.50 


“'"MSlbort Cerrier 

12-7-21 12-7-26 

160 

40.00 


'i. Cora Undid 

12-7-21 12-7-26 

22 

5.50 


^ Willie Medd 

12-7-21 12-7-26 

100 

25900 


*•1 Ctr t wooaley 

12-7-21 13-7-26 

135 

33.75 


**' George Vooeley 

—12-7-21 13-7-26 

95 

23.76 


'I'b Lccnie wooeley 

12-7-21 12-7-26 

40 

10.00 


~*SJ. T. woodooeic 

12-13-21 12-13-26 

52 

13.00 

Snapp, 

Ky. ^ h woody Hod ea,/j 

9-29-21 9-29-26 

50 

12.50 


li^-BPoss Logsdon 

10—3—21 10-3-26 

43 

12.00 


VS- 4 Foss Logadoo, 

10-3-21 10-3-26 

213 

53.25 


Sixer Miller 

10-3-21 10-3-26 

50 

12.50 


H%v Jbeoa Skaggs 

10-6-21 10-6-26 

67 

16.75 


l^o Bnaa Orahaa 

11-22-21 11-22-26 

73 

18.25 


Clifford Franklin 

11-12-21 11-12-26 

80 

20.00 


moV> Arthur Pearl 11-12-21 11-12-26 

40 

10.00 

** 

williejes 

M-22-21 11-22-26 

110 

27.50 


r\ 
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EXHIBIT *C" 

Pwge 3. 


Locatioa 


Lessor 


Sna?i>, Ey.MmSBod Williaaa K 
H^o candy Williane 
L. H. Hodges 
ty. Eaycraft 

Ky. Aafcroae Paris ft 
HV *HAlex iteokar 
HSS J r & Nannie jrillis 
P.cain 


Date Date 
Acquired Expired 


Fragrant, 


J. 

\’\’\ C. 
^wo M. 

'i'Mo J. 


•» 

n 

» 


<i 

* 


L. Elliott 
V* Bell 
L. HeGrew 
R. Paris 

\a\oVon Boon 
%HoDora Crsgson 
G^xJ. L. Bale, 

V\\ Hardin Meredith 
"^E. 3. Phillips 
w « Virgil Boon 
>%ne>Virgil Boon 
joe Keredith 
H\-v Margaret Haber 
s. Paris 
H Lino 

W'J. H. Mills 
Gbas. Waters ^ 
Higdon, Ky.Hi.HJ. W. Soo tt ft 
'*"« wx. llaselwood 
” C. Witten 

V\H fl Clint Paris 

%»-\ Henry Logsdon 

" C. B. Meredith 

" ^s-Sciinfc Paris 

Ho^ rs. P. a#- Paris 

• 4 oq J. T. Paria 

Hi-i’I. K. Skaggs 
H&‘ U Hedge Willlaae 
l»»o c. D. Bayeraft 

" H\ob. 

Horntown, Ky. G. 

" Vi^PO. 

• w. 

• Hl»xRu*i 

• M$*C. H. 

• HMD. K. 

Pearoan, Ky. D. w. 

4 U7- o P. 

• D. V. 

4 U7- R P. 

sillerstown Ky, H. 

• y\% 8. S•Killer, 

• Kra Dora Karr 

• Vv*. ara 

• H**TH. H._ 

• cswe Meredith 

• 4<? ^Osa Witten 


son 


rt 


A* Pearl ^ au-io-z 

R. Gregaon^s^S.A 8-31-21 


11 - 22-21 

11 - 22-21 

11-23-21 

11-9-21 

9- 28-21 

10- 5-21- 

10- 5-21 
10 - 8-21 
10 - 8-21 

—9-22-21 
9-22-21 
9-22-21- 
9-29-21 
9-29-21 
9-29^21 
9-29-21 
9-29-21 
9-30-21 

9- 30-21 
^lp-l-tl 

10 - 1-21 

' 10-25-21 

11 - 2-21 
11 - 2-21 
11-3-21 
9-25-21 
9-28-21 
9-28-21 
9-29- 21 

-9-30-21 

9- 30-21 

10- 5-21 
10-5-21 
10-5-21 
9-20-21 

9- 20-21 

10- 4-21 
10 - 10-21 


R. 


Oragson 
Legg 


wiiiiaxts 


w 


-8-31-21 
8-31-21 
8-31-21 
10 - 1-21 
11-5-21 


11-22-26 

11-22-26 

11-23-26 

11-9-26 

9- 28-26 

10- 5-26 
10-5-26 
10-8-26 
10-6-26 
9-22-26 
9-22-26 
9-22-26 
9-29-26 
9-29-26 
9-29-26 
9-29-26 
9-29-26 
9-30-26 

9- 30-26 

10- 1-26 
10-1-26 

10- 25-26 

11 - 2-26 
1-2-26 

11-3-26 

9-26-26 

9-28-26 

9-28-26 

9-29-26 

9-30-26 

9- 30-26 

10- 5-26 
10-5-26 
10-5-26 
9-30-26 

9- 20-26 

10- 4-26 
10-10-26 
8-31-26 
8-31-26 
8-31-26 
8-31-26 
10-1-26 

11- 5-26 


and Minnie 
willlaae 
L. Joyoe,^>^*I 4 


12-27-21 12-27-26 


12-27-21 12-27-26 
12-30-21 12-30-26 
12-30-21 13-30-20 
12-30-21 12-30-26 
E. 'Korrison—9-29-21 9-29-26 

Iliaas 9-29-21 9-29-26 

10-1-21 10-1-26 
10-6-26 


Acres| 


Oast 

.v?J 

138,75 

11.25 
1.76 
7.50 

22.50 
24*00 

17.50 

23.25 
15.00 

37.50 

18.75 

12.50 
30.00 
30.00 

28.75 

16.50 

18.25 

17.50 

17.50 

22.50 

11.75 

47.75 

52.50 
25.00 

22.50 

11.25 

11.75 

11.75 
15.00 

16.25 

22.27 

17.50 

6.25 

8.50 

12.50 

7.50 
24.00 

18.75 
30.00 
35,00 

17.75 

9.25 

32.50 

6.25 

10.50 
28.00 

49.25 
24.00 
21.00 

23.75 

8.50 
23.00 
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EXHIBIT "C** 

Pag# 4« 


location Leaacr 

Iberia, Ky. *X<\ I. T. Alvey /f 

* ^H. L. Grant 

* ^nn-Pw. H. Miller 

* H. Miller 

* Bennie end Sylvia, 

**.©H -Higdon \<\ 

a'l J. »*. Bradley 

* 7.A t« »♦ ETadley 

* \ % Sarah B. Logsdon 

* ^o£J» vt. Pierce 

" ?5 a-i_joim s # Higdon 

* \H Ed. C.sioa 

* C. T. Alvey 

" *^o J. $• Alvey 

■ V Saa.?.Alvey 

* Vfi« j • Grant 

" ^ Che3. M. Sire 

* '£* Seat A. Sims 

" X\ Leo Lush 

* \-\ Albert L Pierce 

* *•?> J* s* Stineon 

* ^H^Elixa Grant 

Grant 

FTeneis M. Miller, 
Leitchileld Ky Mark J Care *-t\ A 

* l^DflJaaea Clark 

* 5^ W. L. Coklin 

TT ^'•oc. C. prase 

* l^os. 25. Kiper 

* SAC. C. Pool 

* 'V'S'-J. E. Xanes 

* XHXjflrgil Dqgglna 

* Prank K A Wary C 

* J. T. Incas 

* l *\ J. w. Blair 

* 2. T. Board 

" x ■>>& & Jlanie Clark 

* *zut m John J Ferguson 

* ^ s \ John Green 

" Aaron L. Mootre 

* h\* Sarah C. Bankin 

* H*<\joa H. Stone 

* 3*“ W. K. Baycraft 

w >»i_ A* B. Laymen 

* B. E.Lynch 

* ^ 7 J. E. Probu# 

* Vm o Malllaa Dudgeon 

* tn 3en Miller 

■ Hack Givuna 

* Vo Onar Duggina 

" Vv> A. J. Layman 

* YLGflifcoaaa Lucas 

* ^xwSUiOrtas Lucas 

J-/ 


Date 

Date 



Acquired Expired 

Acres 

Cost 

8-13-21 

8-13-26 

85 

21.25 

3-10-21 

8-10-26 

198 

49 .50 

11-10-21 

11-10-26 

100 

25.00 

n-io-21 

11-10-86 

2 

•50 

11-12-21 11-12-26 

100 

25.00 

11-19-21 

11-19-26 

65 

16.25 

11-19-21 

11-19-26 

35 

8.75 

11-19-21 

11-19-26 

35 

8.75 

12-3-21 

12-3-26 

70 

17.50 

'-12-12-21 13-12-26 

125 

31.25 

8-5-21 

8-5-26 

130 

37.60 

10-6-21 

10-0-26 

25 

6.25 

10-6-21 

10-6-26 

48 

18.00 

10-6-21 

10-6-26 

42 

2JM0 

10-6-21 

10-6-26 

100 

25.00 

10-6-21 

10-6-26 

46 

11.50 

10-6-21 

10-6-26 

150 

37.50 

10-7-21 

10-7-26 

132 

53*00 

10-7-21 

10-7-26 

80 

20.00 

-11-19-21 

11-19-26 

20 

5*00 

11-9-21 

11-9-26 

80 

20.00 

11-9-21 

11-9-26 

60 

15.00 

11-10-21 

11-10-26 

200 

50*00 

9-28-21 

9-28-26 

65 

16.25 

9-28-21 

9-23-26 

65 

16.25 

9-28-11 

9-28-26 

80 

20.00 

9-28-21 

9-28-26 

100 

25.00 

9828-21 

9-28-26 

150 

37.50 

9-28-21 

9-23-26 

81 

80.25 

—9-28-21 

9-29-26 

91 

22.75 

9-29-21 

9-29-26 

90 

22.50 

9-29-21 

9-29-26 

110 

27.50 

9-29-21 

9-29-26 

100 

25.00 

9—30—21 

9-30-26 

72 

13.00 

9-30-21 

9-30-26 

70 

17.50 

9-30-21 

9-30-26 

50 

12.50 

9-30-21 

9-30—26 

125 

31.25 

9-30-21 

9-30-36 

100 

25.00 

9-30-21 

9-30-86 

170 

42.50 

-9-30-21 

9-30-26 

40 

10.00 

9-30-21 

9-30*26 

30 

7.50 

10-1-21 

10-1-36 

100 

25.00 

10-1-21 

10-1-26 

70 

17.50 

1-1-21 

1-1-26 

58 

14*80 

10-1-21 

10-1-26 

100 

25.00 

10-3-21 

10-3-26 

25 

6*25 

9-26-21 

9-26-26 

90 

22.50 

9-29-21 

9-29*26 

105 

26.26 

10-3-21 

10-3-26 

50 

12.50* 

-10-3-21 

10-3-26 

200 

50.00 

10-1-21 

10-3-26 

39 

9.75 

10-3-21. 

10-3-26 

51 

12.75 
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Looetihn Lees or 


Date Date 

Acquired Expired 


Leitohfield *y^Sr. M. Matt±i«ly5 

* ^w\ John M. Moore 

* ^o-Oeeer Probue 

w i. L. Boxerth 

* L. Boner th 

" x*.<v Beerett Carter 

" Sarah C* Goff 

■ N ^v. ?• Harrell 

" Wi-J* £• Kiper 

" w. Leslie 

" *^xtTBen Incas 

* HbbOtis Stone 

" "W vVol Geary 

« V* Jsaee Barley 

* bv-AJ* H. Mattingly 

* H**H C* C. Simon 

" \-\\ J. H. Beatty 

” mst* L. Irene 

" 1>-si Clarence Oenaeey 

* bo^Claede Howard 

* H^W. H. Pryor 

* C* Beatty 

" 'iMSTPillie Drane 

* B. F. Kereer 

* mx\J. A* Richardson & 

H'Xn R. J. Denison 

" \<t\ J* w. Blair 

* Hb* J. c. Stone 

" HH\#p. A. Hacker 

" V John H* Buckler 

" 'AH , i3anlhrd Tucker 

* M. Prase 

" \\o*J. B. Barnes 

" B. Drane 

" P* V. Pryor 

* H'i-iA* B. Sands 

° J* 7* Condor 

* A* Br e ner 

* woodfcrd Skaggs 

* H2F. R. Bruner 

* HUB# 8# Prase 

* m-^E rnest Prase 

* Ma_R. B. Prase 

* HbJ# H. Buckler 

" “bSw# fl# lynch 

* 4<\c. R. Denison 

* Si A# C. Downey 

* *s -nboe. tv. Downey 

* SHCtorls C.Prase 

* ^ bEd. Prase 

* 1 1 L# H. Prase 

* Hop. C. G.Kelly 

* HHN. M. Langley 

" VIP* C. Lynch 


10-3-21 10-3-36 
10-3-21 10-3-26 

10-3-21 10-3-26 
10-4-21 10-4-36 
10-4-21 10-4-36 

10—4—21 10-4-26 

10-4-21 10-4-36 

10-4-21 10-4-36 
10-4-21 10-4-26 
10-4-21" 10-4-36 
10-4-21 10-4-26 

10-4-21 10-4-36 

10-5-21 10-5-26 

10-5-21 10-6-26 

10-5-21 10-5-26 

10-5-21 10-5-36 

10-6-21 10-6-26 
10-6-21 10-6-26 
10-6-21 10-6-26 
10-6-21 10-6-26 
10-6-21 10-6-26 
10-7-21 10-7-36 
10-6-21 10-8-26 
10-6-21 10-8-26 

10-8-21 10-8-26 
10-12-21 10-13-36 
10-12-21 10-12-26 
10-12-21 10-12-26 
10-14-21 10-14-26 
10-14-26 10-14-26 
10-15-21 10-25-26 
9-23-21 9-23-26 
9-23-21 9-23-26 

9-38-21 9-33-26 
9-29-21 9-2J-26 

9- 30-21 9-3026 

10- 6-21 10-6-26 

9-5-21 9-5-26 

9-26-21 9-26-26 
9-26-21 9-26-26 

9-26-21 9-26-26 

9-26-21 9-26-26 

9-27-21 9-27-96 
9-27-21 9-27-26 

9-28-21 9-28-26 

9-28-21 9-28-26 
9-28—21 9-28-26 
9-28-21 9-28-26 

9-28-21 9-28-26 
9-28-21 9-28-26 

9-23-21 9-28-26 
9-28-21 9-28-26 
9-21-21 9-21-26 


HXHIHi r •c* 

Page 5# 

\ 


Acres 


100 


Coat 

#22*50 

15*00 

.44*00 

10*00 

8*75 

17.00 

30*00 

18.75 
42*25 
22*50 
25*00 
15*00 
33*75 
16*50 
13*75 
12*50 
32*50 
26*00 
19*12 
20*75 
23*75 
17*50 

21.75 
24*63 

17.25 
20*00 
20.00 
35*00 
50*00 

9*75 

1**62 

9*90 

16*50 

16*50 

11.75 
18.00 

21.25 

3.50 

17.75 
40.00 

12.25 

7.50 

16.25 

31.25 

18.25 
7.50 
1.75 

10*00 

15.00 

11.50 

23.75 
25.00 
11.63 


* a 

I 


I 
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nraiaxT "c* 

Ffegtt €• 


l*22. 

“.ion Lesser 

Date 

Acquired 

Date 

Expired 

Acres 

Coat 

Leitchfie Id B. Sands L 

9-SB-21 

9-2S-2G 

145 

136.26 

a 

So A. O* Verfcrees 

9-28-2 

9-28-26 

51 

12.75 

9 

J. C •’ Wilson 

9-33-21 

9-2.9-26 

50 

12.50 

m 

'Vv.vMrs. Lee McCombs 

10-4-21 

10-4-26 

100 

25.00 

it 

'Wholly Wysoqg 

10-7-21 

10-7-26 

10 o 

26.25 

f* 

£. Hughes 

10-14-21 

10-14-26 

78 

19.50 

tt 

Vvir$s*M £. hughes 

10-14-21 

10-14-26 

80 

20.00 

3 

\ 8<\ Oearge * Bratcher 

10-19-21 

10-19-26 

300 

75.00 

ft 

H^tTH. E. wit ton 

10 -20-21 

10-20-26 

100 

85.00 

TT 

bEAS. £• Bow 

10 -22-21 

10-22-26 

188 

47.00 

9 

HH^J. . Tuncil 

11-4-21 

11—4—26 

96 

21 .S0 

9 

i-x-* John J. Eskridge 

11 -11-21 

11-11-26 

230 

67.30 

ff 

ilo John Beatty 

9-21-21 

9-21-26 

44 

11.00 

n 

W\Jeff Grant 

9-21-21 

9-21-26 

65 

16.25 

n 

Oas Tice Hudson 

9-21-21 

9-21-20 

86 

21.50 

rt 

\ ^Frank Boon 

9-2B-21 

9-28-26 

14 

3.50 

if 

't^Zack Boon 

9-29-21 

9-29-26 

75 

18.75 

it 

V^b Owen Manion 

9-29-21 

9-29-26 

30 

7.50 

ft 

Martha E. Selaaan 

9-29-21 

9-29-26 

52 

13.00 

n 

i to U H . U. dabcock 

10-4-21 

10-4-26 

5.75 

1.44 

it 

HbwJesa m. Slags* 

10 -10-21 

10-10-26 

80 

20.00 

n 

H\*«»j aa es S. Pierce 

10-17-21 

10-17-2C 

55 

13.75 

it 

hhi Shelby M. Tilford 

1 0-10-2110-18-2C 

39.5 

9.ff/ 

•i 

Woodyard 

10-19-21 

10-10-26 

95 

23.75 

m 

*XH-\iy. J. Downs 

10-25-21 

10-25-26 

57 

14.25 

n 

H % iB. w.Witten 

10-27-21 

10-27-26 

178 

44.50 

Big 

Cliffy Ky^J H Kart /f 

8 -10-21 

8-10-26 

100 

25.00 

f> 

hc os. K. Pence 

8 -11-21 

8 -11-2G 

115 

28.75 

» 

Hm_john Ihckerberry 

8 -11-21 

8-11-26 

€9 

17.25 

n 

H. Hatfield 

8-19-21 

8-19-26 

100 

25.00 

9 

*x*se»W. H. Hatfield 

8-19-21 

8-19-26 

60 

15.00 

It 

bio'* Park Miller 

8-19-21 

3-19-26 

100 

25.00 

T t 

V»* * Park Miller 

8-19-21 

8-19-26 

14 

3.50 

9 

*X tf 1} . Hart 

8-23-21 

8-23-26 

36 

24.00 

17 

B- Hatfield 

8-23-21 

8-23-26 

4S 

12.90 

* 

QAof^J. B. infield 

8-23-21 

8 -2o-2G 

50 

12.50 

It 

b Charlie hart 

8-29-21 

8-29-26 

70 

17 .5D 

a 

Jake Pence 

8-29-21 

8-29-2C 

65 

16.25 

9 

1 “ w ° Ben Tackerberry 

8-29-21 

8-29-26 

45 

11.25 

ft 

T. S. Terry 

8-29-21 

8-29-25 

137 

34.25 

n 

Hux-Elbort Wolkcr 

8-29-21 

8-29-26 

39 

22.25 

n 

HSb M* B. Townsend 

8-30-21 

B-oO-26 

50 

12.50 

ft 

White 

8-30-21 

0—31-26 

130 

32.50 

tt 

Riley Hart 

9-11-21 

9-11-26 

30 

20.00 

9 

m.oWm. walker 

10-5-21 

10-5-26 

57 

14.25 

rt 

5. Milliner 

10-13-21 

10-13-25 

130 

37.50 

it 

P. Flanders 

8-29-21 

8-29-26 

200 

50 .00 


•iH Albem Bell 

io-a-21 

10-8-26 

130 

32.50 

i* 

\ Lather Hart 

12-3-21 

12-3-26 

130 

32.50 


au v-Horace Fulkerson 

12-29-21 12-29-26 

125 

31.25 

•* 

^i©C. B. Hatfield 

12-29-21 

12-29-26 

190 

47. SO 

% 

X-i'nDona Franklin 

13-30-21 

12-30-26 

106 

26.50 

2* 

boniilbum Bomback 

12-31-21 

12-31-26 

80 

00.00 

»» 

L. Watson 

10 -8-21 

10-3-26 

50 

12.50 

• 

HTb'f&D. L» Watson 

10 -8-21 

10-Q-26 

25 

6.25 
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KXHISIT *0" 
2aq9 7 r . 


Location 


Big Clifty, 


Lea 3 or 

Ky^ J. M. Litaey A 
Wopreaton Ash lode 
%ooj03h hart 
Hs'i Jane a R. Pence 
j. k. Stratton 
I**’#. Robb hart 
*Vb* Nannie Artman 
•zu^ Millie Franklin 
'l.U'S^Lo-.ls Fulktraon 
'L.ft Lou is Fulkerson 


Date 

Acquired 

8 - 10-21 

8 - 11-21 

8 - 11-21 

8 - 11-21 

8 - 11-21 

8 - 12-21 

8-19-21 

8-19-21 

8-19-21 


Da to 

Expired 

8-10-26 

8-11-26 

8-11-26 

8-11-26 

8-11-26 

8-12-26 

8-19-26 

8-19-26 

8-19-26 



5 


Coot 

20175 

18*75 

18*75 

15*00 

5*00 

37*50 

20*00 

•75 

12*50 


;• 

'hn.-S Mi ley Galledcy 

8-19-21 

8-19-26 

140 

35.00 

!• 

■ 2 ^W>Sert Hart 

8-19-21 

3-19-26 

70 

17.50 

!• 

'Z-'HSCecelia Hart 

9-19-21 

3-13-26 

160 

40*00 

If 

l^’AMra. M. J. hart 

81-13-21 8-19-26 

100 

23*00 

•? * 

■^-Vc.Oliver Hart 

8-19-21 

8-19-35 

SO 

12*50 

f* 

'^*1 H. £. worn 

8-19-21 

0-19-26 

100 

25*00 

F 

C. ?. Love 

8-19-21 

8-19-26 

147 

36.75 

!• 

'V-A&R. G. Watkins 

8-19-21 

8-19-26 

60 

15.00 


^ a fL C • Wa tk Ins 

0-19-21 

8-19-36 

IOC 

> 25.00 

(f 

\Vb J. T. Booker 

0 -22-21 

8-2226 

83 

22.25 

f* 

■Vjvj^naJ. A» Gallo day 

8 -22-21 

3-22-26 

92 

23.00 

*? 

1>v<\Clarence Layman 

3-22-21 

8-22-26 

100 

25.00 


^Dennis Richardson 

8 -22-21 

8 -22- 26 

50 

12.50 


40-o-ft jojm G.Riche l-dson 

8 -.-2-21- 

6 —*z 2-26 

20 

5.00 

*• 

s Joiin G.Richardson 

3-22-21 

8—22—26 

50 

12.50 

* 1 

x V-'5 Clovis Williams 

8 -22-21 

8-22*26 

75 

18.75 

ff 

•khTj/viiford hoi't 

8-23-21 

0-23-20 

100 

25.00 


^^Burr Hatfield 

8-23-21 

8-23 -26 

114. 

5 20.62 

*• 

Lewis Hatfield 

8-2 321 

0-22-2G 

eo 

21.25 


^HNanlie E* Hart 

8-24-21 

0-24-36 

110 

27.50 


Hoi-Sam Pickerlll 

3-25-21 

8-25-26 

IOC 

25.00 


T. Hart 

8-29-21 

8-23-26 

so 

20.00 


\ 11 ft. Knott 

9-29-21 

0—29—26 

3 

.75 


£. T. Bell 

3-31-21 

6-31-26 

98 

24.50 

V 

Oscar Hatfield 

8-31-21 

8-31-26 

74 

18.50 

• 

1^\Su3an Hatfield 

8-31-21 

0-31-26 

89 

22.25 


W. C. and Florence 






<5 ^ V ®K. Nichols 

8-31-21 

3-31-26 

55 

8.75 

.1 

mo\ Cheater Pickerlll 

8-31-21 

3-31-36 

75 

18.75 

Clazkson, 

Ky.^oHBenni© & Eunice Higdon 






11-15-21 

11-15-26 

100 

25.00 

•t 

4^*2 w. a. Thomson 

10-15-21 

10-15-26 

41JS 10.38 

•f 

V s * ^ s . 3 . Carrier 

10-19-21 

10-19-26 

40 

10.00 


Z. Hi? Mike Durbin 

10-19-2X 

10-19-26 

60 

15.00 

#* 

3 ‘ s > u J. A • Alley 

10 -21-21 

10-21-26 

100 

25.00 

» 

% \\ Q. M. Hamil. 

10-24-21 

10-24-22 

123 

32.00 

T 

c* C. Wilton. 

10-24-21 

10-24-26 

51 

12.75 


^t-fs>C* C.wltton. 

10-24-21 

10-24-26 

100 

25.00 


C.Witten . 

10-24-21 

10-24-26 

40 

10.00 

*1 

T. Decker 

10-25-21 

10-25-26 

72 

18.00 

•? 

XJ. S* Hughes 

10-25-21 

10-25-26 

103 

27.00 

ft 

Frank Clomona 

10-29-a 

10-29-26 

63 

15.75 

T? 

leo Gibson 

11-7-21 

11-7-26 

85 

21.25 

If 

^\=A C. H. Baker 

11-9-21 

11-9-26 

4D 

10.00 

Y 

D* Now ton 

11 -10-21 

11-10-26 

60 

15.00 
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EXHIBIT “C" 
Page 8* 


LOcatipn. 

Lessor 

Date 

Acquired 

Date 

Expired 

Acres 

‘ Cost 

Clarkson 

Ky.HiVjj? ?c>hy Pc:*co k ! 

11 -10-21 

11-10-2C 

30 

§ 9.00 


4. ■ Toby Peace 

11 -10-21 

11-10-26 

40 

10.00 


J* v/. Durbin 

11 -12-21 

11-12-26 

101.25 

25.31 

r? 

c J&sie a Line 

8-31-21 

0—31—26 

105 

26.25 

*» 

C. M. Skaggs 

9-28-21- 

9-29-26 

110 

27.50 

•f 

4-1 ^ B. «. Skaggs 

9-29-21- 

9-28-26 

80 

20.00 

• 

si.* 1 -Lon Skaggs 

10-4-21 

10—1—26 

111 

27.75 

•# 

4V\ Sadie Skaggs 

10-021 

10 -6-20 

102 

25.50 

;l 

ft. 3*11 

10-7-21 

10-7-jo 

10 S 

26.25 

• 

,‘ AO £11 L Bozarth 

10-7-21 

10-7-26 

6 

1.50 

*• 

Ihoa&s Nichols 

10-7-21 

10-7-26 

50 

12.50 


IL*S Frank 3aker 

10 -10-21 

1 o-1o~j0 

50 

12.50 


-iil^Zaoh Pea i*l 

10 -10-21 

10-10-26 

38.75 

9.68 

*•* 

l^fH. K. Cain 

10 -11-21 

10-11-26 

9b 

21.50 

r 

a*%T w. {J. Clark 

10 -11-21 

10-11-26 

1 ? 

4.25 


David h. Pearl 

10 -11-21 

10-11-26 

75 

18.75 

»• 

C.4-W. J. Clark 

10-13-21 

10-13-26 

GO 

5.00 

rt 

Charles N*ooro 

10-16-21 

10—16—26 

60 

15.00 

i 

will S.Edelin 

10-18-21 

10-13-26 

31.6 

7.90 

• 

ivi Henry Langley 

1C—24-21 

10-24-26 

12 

3.00 


-.'' 5 ^ ?• B-Shertzer 

10-26-21 

10-26-26 

40 

10.00 

•f 

t S ft ja»» s Line 

11-3-21 

11-3-26 

114 

28.60 


't - 3 ft Jane s Lino 

11—3—21 

11—3—26 

30 

7.50 

West Cllfty Ky Isaac McGr t» b'.b/f 

10-021 

10-6-26 

41 

10.25 

•V 

H <3 o £• T. Williams 

lo—021 

10—6—26 

85 

21.25 

n 

J* /<• Witten 

10 -6-21 

10 —6—26 

49.75- 

12.44 


L. Witten 

10 -6-21 

10-6-26 

115 

28.75 

•? 

^^Canle Bell 

10-7-21 

10-7-26 

33 

8.25 

it 

a* Johnson 

10-7-21 

10—7-26 

100 

25.00 

ft 

- S ^ h • L. Johnson 

10-7-21 

10-7-20 

33 

8.25 

t? 

“i *0 W«i ten 

10 -11-21 

10-11-26 

82 

20.50 

n 

111 John Allen 

10 -12-21 

10 -12-20 

135 

33.75 


£. Witten 

10-13-21 

10-13-26 

100 

32.50 

«f 

T 0, Witten 

10-13-21 

10-13-26 

140 

35.00 

•r 

^Vjohn J Witten 

11 -2-21 

11-2-26 

90 

22.50 

ft 

Kn-Sjoe Witten 

11-3-21 

11-3-26 

102.5 

25.62 

:t 

W. wit ten 

11-021 

11-3-26 

40 

10.^0 

n 

til H. a. HalfioId 

11-16-21 11-15-26 

110 

27.50 

H 

HiH Nick Pear^ 

10-13-21 10-13-26 

4 

1.00 

Q 

ViC Alice Emery 

10 -21-21 

10-21-26 

22 

5.50 

ft 

2-^5 Prank Collard _ , 

11-4-21 

11-4-26 

104 

26.00 

Millwood Ky ^ Virgil Broxm f7 

12-13-71 

12-12-26 

91 

22.75 

n 

V>* Sat wudd 

12-13-21 

12-13-26 

53 

13.25 

i 

V'MB. F. Core 

10 -10-21 

10-10-26 

40 

10.00 

a 

2— W. />* Preston 

8-26-21 

8-2o-26 

108 

27.00 

a 

*4-B Wm. W. Lindsey 

8-29-21 

8-29-26 

136 

34.00 

n 

*5'f\Saai 0 Preston 

9-56-21 

9-5-26 

52 

15«oO 

n 

*3-A w». m. Lindsey 

8-19-21 

8-29-as 

188 

47.00 

a 

A— Wm. Preston 

8-3C-21 

8-30 26 

60 

16.00 

m 

w. Preston 

8-31-21 

8—31*26 

SO 

12.60 

m 

*. 5-1.3«a 0 Pros ton 

9-5-21 

9-6-26 

117 

29.86 

n 

5*\ B* B* Woosloy 

12-13-21 

12-13-26 

60 

15.00 

1 

'IW Maggie J Hays 

12-14-21 12-14-26 

29 

7.25 


n^ii. w. Stinson 

10-14-21 

10—14—26 

115 

4JB.75 


r 
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ram? 

-0- . Pag© 9. 

Oat© Date 

Loch tton L©:»aoc Acquired Expired Aor©a Coat 

Hardin County* 


near Big ^ 

Clifty, Ky. C. Knight M 

3-25-21 

8-25-SC 

20 

| 5.00 

M 

\H^J* J* P©nc© 

10-1-21 

10-1-26 

50 

12*50 


\*x.\ J. s • Crawford 

10-6-21 

10-6-26 

175 

48*78 

r 

b«q Hart 

11-36-21 

11—20—26 

49 

10.00 

* 

J. C* Montgomery 

9-5921 

9-5-26 

GO 

15*00 

e 

1 4*^ j. c. Montgomery 

9-5-21 

9-5-28 

67 

16.75 

* 

j. L. Powell 

9-5-21 

9-5-24 

61 

15.25 

»• 

' J L Powell 

9-5-21 

9-5-36 

19 

4.75 

• 

\HV If. A. Moor© 

9-13-21 

9-13-26 

147.J 

5 36.88 

•#» 

H. Powell 

9-13-21 

9-13-26 

88 

22.00 

n 

\w\a B* F. Smallwood 

9-20-21 

9-20-36 

50 

12.50 

© 

\V«& Caasie Montgomery 

9-23-21 

9-23-36 

29 

7.25 

•t 

WolFVB* F. Ssaallwood 

9-25-21 

9-26-26 

65 

16.25 

Solway Ky 

\\\ C. 8.Aubrey X 

9-17-21 

9-17-26 

35 

8.75 


vi* J. Finch 

9-19-24 

9-19-26 

100 

25.00 

•» 

J. Finch 

9-19-21 

9-19-26 

100 

25.00 

» 

Linda Skee ter 

9-19-21 

9-19-26 

80 

20.00 

•» 

\\*i C, H. Brown 

10-3-21 

10—3-26 

100 

25.00 


U< 5 "Lee Brown 

10-3-21 

10-3-26 

15 

3.25 

*» 

v.\ Vs * J m P. Brown 

10—5—21 

10-5-20 

41 

10.25 


ow. P. Brom 

10-5-21 

10-5-26 

4 

1 .00 

m 

n'-J. P. Brown 

10-5-21 

10—5—26 

28 

7.00 

n 

\\ P. Brown ^ 

10-5-21 

10-5-26 

45 

11.25 

Liap.Kr. 

w* J. W. Borkhead 

9-5-21 

9—5-26 

40 

10.00 

n 

w\X* w. Burkhaad 

9-5-21 

9-5-26 

45 

11.25 

f? 

\L\£aaaa South 

9-5-21 

9-5-26 

290 

50.00 

*r 

\ \ D G.W .Adams 

9-13-21 

9-13-26 

133 

33.25 

Tt 

lUO-frv. T. Stone 

9-13-21 

3—13—20 

51 

12.75 

•J 

v • stone 

9913-21 

9-13-26 

15 

3.75 

W 

MM J. K. Burk 

9-13-21 

9-13-26 

70 

17.50 

•» 

iy\ ft Henry Miller 

9-19-21 

9-19-26 

20 

5.00 

a 

liuft Clarence Miller 

9-30-21 

9-20-26 

C7 

16.75 

9 

Hartford Basham 

9-23-21 

9-23-26 

75 

18.75 

9 

j)*- Hartford Bashaa 

9-32-21 

9-22-26 

30 

7.50 

It 

jiL' Hartford Basha* 

9-22-21 

9-22-26 

6 

1.60 

9 

u ^ Hartford Basham 

9-22-21 

9-22-26 

15 

3.75 

•? 

Lawrence Glasscock 

9-23-21 

9-22-26 

180 

45.00 

9 

11*1 J. <*• Brown 

9-23-21 

9-23-26 

50 

12.50 

n 

\ v R* L* Hick© 

9-23-21 

9-25-26 

GO 

15.00 

it 

l^vAW. T. Miles 

9-24-21 

9-21-26 

20 

5.00 

fie©tin* CreeklMOElbert Miller C_ 

9-3-21 

9-3-26 

143 

35.74 

9 

its.'v Nancy Ellen Calwert 

9-5-21 

9-5-26 

56 

14.00 

n 

I ^-Sanford Biller 

9-19-21 

9-19-26 

107 

26.75 

it 

jmmR. E* ftlchols 

9-5-21 

9—5—20 

100 

25.00 

r» 

l^>hKra Margaret Linder 11-25-21 

11-25-26 

100 

25.00 

9 

/V\ *♦ T. Miller 

946—2r 

9—10—26 

18 

4.50 

»_ 

/(»o Silas Skee ter 

9-17-21 

9-17-26 

40 

10.00 

tt 

jMt> 2ack Hottir.ghna 

9-23-21 

9-22-26 

75 

18.75 

(t 

; -J u £- J« r. Qulggins 

9-5-21 

9-5-26 

149.59 37.40 

It 

/ •i L 0 J* 8* sjuigglas 

9-5-21 

9-5-26 

30 

7.50 

9 

/d* tiC-J. 8. Quigglns 

9-5-21 

9-5-26 

10 

2.50 

It 

R. Qxiggina 

9-5-21 

9—5—26 

40| 

10.00 
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EXHIBIT *C tt 
Page 10* 

10 - 




Date 

Date 



Location 

Lessor 

Acquired Expired 

Acres 

Coat 

Meeting Creek^vV. R. Quigglne 

9-5-21 

9-5-26 

20 

t 5.00 

7 

V^VEmest rowoll 

9-5-21 

9-5-26 

80 

20.00 

<» 

vsiTw. L« Powell 

995-21 

9-5-26 

8 

2.00 

tt 

\%\ T. G. Powell 

9-2-21 

3-2-26 

50 

12.50 


xo 4 ?. G. Powell 

3-2-21 

9-2-26 

<o 

10.00 

.t 

V^V.^Cle rcnce Miller 

9-20-21 

9-20-36 

10 

2.50 

.7 

^n r\ v* £ « Campbell 

10 -1-21 . 

10-1-26 

60 

15,00 

.1 

South of 

X^^Henry Miller 

9-21-21 

9- 21-25 

45 

11.23 

r 

Stumoit Ky 

V-\£\Abe Pence /j 

3-10-21 

9-10-26 

CO 

15.00 

1 

- Denton sad Martha 






\H!* J. Peace 

10 -6-21 

10-5-26 

45.26 

11.31 

* 

\o^ James W Richardson 

10 -0-21 

10 -6— 26 

5 

1.26 

* 

X^$L. E. Richardson 

10 -0-21 

10 —6—26 

35 

8.75 

t 

XN-^ J- T. and V H Tabb 

10—5—21 

10-G-26 

100 - 

25.00 

•? 

\\c\ Ira M. Campbell 

10-13-21 

10-13-26 

40 

10.00 


Vhlte 

11-15-21 

11-15-26 

120 

30.00 

n 

Harvey Pence 

11-13-21 

11-19-20 

60 

15.00 

** 

\tX<\ Cola Harrison 

9-11-21 

9-11-26 

90 

22.50* 

4 

Edmonson County: 





near Cab 

V£7 

RunK. J. Pierce 

10-25-21 

10-25-26 

140 

35.00 

i. 


i 


Total 

19598.02 


* 
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ISA5ES AEAKDOVED III 1927 

Page 1! 

u 

r 

i 



013 

DATE 


1 

LOCATION 

LES30& 

ACQUIRED EXPIRED 

ACRES 

COST 

Grayson County-} 




1 

1 

tfheeler’s 

* 111 ^. T. Logsdon A} 

, S% W. D. Simpson >7^ 
'Z-S'fc Elsa Fulkerson /1 

2 - 2 - 2 * 

2-3-27 

100 

025*00 

Caneyville 

1-15-22 

1-15-27 

160 

40 .CO 

Horntown. 

1-3-22 

1-3-27 

48 

12.00 

tt 

/ 1 /U < 1 E « A* -oin 

1-5-22- 

1-5-27 

116 

28.75 

•* 

0.5' Crarlle Fulkerson 

1-5-22 

1-5-27 

65 

16*25 

* 

7.55TI* L. Fulkerson 

1-5-22 

105-27 

140 

35*00 

Sillerstown H* W. Horn 

1-17-22 

1-17-27 

43 

10.75 

TT 

0 .nbR* ?f. Horn 

1-17-22 

1-17-27 

196 

49.00 

* 

Hardin E. Meredith 

1-18-22 

1-18-27 

74 

18.50 

n 

Garland Gibson 

1-23-22 

1-23-27 

53 

13.25 

Tt 

H. Gibsoh 

1-24-22 

1-24-27 

82 

20.50 

Tt 

X«\c\ C L Hodges 

1-24-22 

1-24-27 

60 

15.00 

Tl 

(0. W. and Aiwa 

1-24-22 





Vllliaas 

1-24-27 

150 

37.50 

n 

'-\\Jw tfichand williams 

1-24-22 

1924-27 

100 

25.00 

1 

B.Boll 

1 - 20-22 

1-25-27 

79 

19.75 

* 

0 . 5 ^ Grover Franklin 

1-35-22 

1-25-27 

91 

22.75 

Tt 

■\v<s Hasting Johnson 

1-25-22 

1035-27 

SO 

12.50 

Tt 

a f.v .1 Mrs Annie H Pickerill 






1-25-22 

1-25-27 

45 

11 * * 

t 

^ 5 \ Cline Ward 

1-25-22 

1-25-27 

87 

21.75 : 

• 

H 5 i-Dan Lillis 

1-35-22 

10-25-27 

50.0C 

> 12*50 

It 

HoO Granville Williams 

1-26-22 

1—26-27 

44 

11.00 

3 

w. Hornback 

2-3-22 

2-3-27 

50 

12.50 

• 

^5jTs. L. Johnson 

0>* Dave killer 

2-3-22 

3-3-27. 

47 

11*75 

9 

2-3-23 

2-3-27 

69 

17.25 

Tt 

0. W. Bunn 

2-3-22 

2-3-27 

61.25 

. 15.31 

3 

V*i“\ChBrley Avery 

2-7-22 

3-*-27 

80. 

20.00 

3 

z5Hw. H. Fulkerson 

2-7-22 

2-7-27 

77 

19.25 

Iberia Xy 

G.'tzEd Hill /f 

1-23-22 

1-23-27 

96 

19.00 

W 

Hill 

1-23-22 

1023-27 

50 

12.50 

n 

IH**. A. Hill 

1-23-22 

1-23-27 

190 

47.50 

tt 

ia H. T. Jarboe 

1-23-22 

1-23-27 

130 

32.50 

rt 

7. Jarboe 

1-23-22 

1-23-27 

35 

8.75 

IT 

J P Jarboe 

1-23-22 

1-25-27 

95 

23.75 


l^J. P. Jarboe 

1-23-22 

1-23-27 

100 

25.00 

Big Clifty Xyi>*-ClaTtda IMllcsrson ^ 

1 - 2-22 

1-2-27 

IS 

4.00 

Tt 

'iQ J. H. Fulkerson 

1 - 2-22 

1-2-27 

55 

13.75 

ft 

Zu^rank Hatfield 

1 - 2-22 

1-2-27 

30 

7.50 - 

r 

J* R» Henderson 

1 - 2-22 

1-2-27 

75 

18.75 

It 

Ci\A R. B. Hatfield 

1-3-22 

1-3-07 

90 

22.50 

ft 

L. Bell 

1-4-22 

1-4-27 

140 

35.00 

ft 

£.A. Hatfield 

1-4-22 

1-4-27 

120 

30.00 

f* 

H. 0 . Phillips 

1-4-22 

1-1-27 

29 

7.25 

n 

0-5 U Pierce X Franklin 

1-5-22 

1-5-27 

79 

19.75 : 

rt 

ijunn 

1 - 22-22 

1-22-27 

50 

12*50 

W*. 

Hardin County: 





nenr 

* 





5ig Clifty 

B.Crawford rJ 

1 - 20-22 

1-20-27 

73 

18.25 

T» 

\'X^> L * C. PUlker30n aVti 
\0s.U Carles Montgomery 

2-3-22 

2^3-27 

1 

60 

15.00 


Ji 

ue 
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EXHIBIT "C" 

Page 12« 


Location Lessor 


Big Clif ty\*X$ ? L. C. 

** In. C. 

* !*• 

Solway, Ky >o^ Henry 
Sleeting Creek H* E. 

• W%»* E. 

• D H« E. 

• yAb 2>H* t. 

9 \50 E. A. 

Millerstoan vf. C. 


Fulkerson ^ 

Fulkerson 

Fulkerson 

Aubrey - £ 

Nichols VHV$r* 

Nichol3 

Nichols 

Nichols 

Nichols 

Pswley 

Beeler £ 


Da te Date 

Acquired Expired Acres Cost 


2-3-22 

2-3-27 

2-3-22 

2-3-27 

2-3-22 

2-3-27 

1-16-22 

1-16-27 

2-16-22 

2 -16-27 

1-16-22 

1-16-27 

1-16-22 

1-16-27 

1-16-22 

1-16-27 

1-18-22 

1-18-27 

1-26-22 

1-26-27 

1-19-22 

1-19-27 


Total - 


36 

* 8.75 

35 

8.75 

54.5 

13.63 

66 

16.50 

23 

5.75 

71^ 

17.75 

35 

8.75 

2 

.50 

28 

7.00 

100 

25.00 

118 

29.49 

- 

1069.18 


ft 
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I 

120 Exhibft ir5 

Mineral Lease . 

IN CONSIDERATION OF THE SUM OF ONE |DOL- 
LAR, the receipt of which is hereby acknowledged, and the 
stipulations, covenants, and royalties hereinafter contained, 
Louisana Ready, a widow, of Murfeesboro, Tennessee, 
hereinafter called the first party, does hereby lease, drant, 
and covenant, to W. H. Giltner, of Louisville, Ky, and there¬ 
inafter called the second party, the absolute, and exclusive 
right, for five years from the date hereof, and as fiiucli 
longer as Asphalt and sands, is being found in paying Quan¬ 
tities to enter upon the boundaries of lands hereinafter 
set fourth, and drill, mine, and operate for Asphalt,j and 
sand which may be found upon, in or under the follojwing 
lands situated in Hardin County, in the State of Kentucky. 

First. A Tract known, as the “Armor” tract, on the 
Illinois Central Railroad, near the town of Summitt,j and 
described by metes, and bounds in deed book 32, page 33, of 
the Hardin County Court, containing 160 acres. 

Second. A tract of land known as the Price or Hardison 
land containing 51 acres, and adjoining the above tract the 
mineral rights to which are reserved to the first party, in a 
deed from her, to the said Harrison, in deed book page 
, of the Hardin County record. See also deed bopk 64 
page 412, for greater accuracy of description. 

Third. The undivided one half interest in an to pact 
known as the Rouana Hart or Fannie Nichols tract,! and 
described fully in deed book 38, page 596 containing eight¬ 
een, and three quarters acres more or less. The said Fan¬ 
nie Nichols having died intestate leaving as her sole I and 
only heir her two sisters to wit: Rouana Hart, and first 
party who were before marriage named Cushman. See!also 
deed book 31, page 635, deed book 32 page 33 & Deed from 
Rouana Hart to R K Gilmore. The above grant is made 
upon the following terms: That in the event the party of 
the second part his heirs or assigns shall develop and oper¬ 
ate the above property for the purposes named herein, he 
or his successors or assigns shall pay, the first party the 
following rovalties to wit: 

121 Twenty five cents per ton for all Asphalt and ^and 
that may be mined, and marketed from the “Armor” 
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and “Price” tracts described as “first” and “second” in 
the paragraph above, and twelve and a half cents per ton for 
all Asphalt and Sand mined & marketed from the Nichols 
tract described! as “third” in the paragraph above. Said 
Asphalt, and Sand shall be weighed on standard scales, and 
copies of all weights shall be furnished to the first party, 
her heirs or assigns on the first dav of the second calendar 
month, following the month produced, at which time the 
aforesaid royalty shall be paid. First party shall have the 
right to inspect^ and check the scale and weight book at any 
time. Should liquid Asphalt be found in paying quantities 
on said properties, a royalty to the first party for mining 
same will be agreed upon hereafter. Said second party 
shall have the right at all times of ingress, and egress to 
drill, prospect, operate, and mine on said land, and the 
exclusive right to remove all Asphalt, and Sands therefrom 
in any way which may seem best to said second party, to 
lay water pipelines, tram ways, or other ways or roads 
necessary to mine or remove same from the mines or wells, 
to erect and maintain all necessary buildings, machinery, 
tools, tanks, pumps, and their adjuncts, the right away on 
or over said land to construct and use any and all means, 
appurtenances and appliances for transportation that may 
be nedeed for tlfe operation, mining or developing said land 
for Asphalt and Sand, or that may be necessary for the re¬ 
moval of same from the mines or wells or that mav be neces- 
sary for the operation, and development of any adjacent 
land, and second party shall have the right to remove all 
such machinerytools, buildings or appliances at any time. 
Second party shall also have the free use of rocks, timber 
and water found on the above premises and necessary for 
the operation of its machinery and the erection of the 
proper foundation, buildings, and improvements. Second 
party however, and in addition to the royalty above set 
forth agrees to pay the first party the sum of One Thousand 
Dollars as agreed, and fixed compensation, and damages for 
the above privileges, and for the use of such portions of the 
above tract as second party may require for plants, 
122 buildings, machinery and right of ways etc. Second 
party further agrees to pay all State, and County 
taxes that may be assessed against the above properties 
during the life of this lease. 


I 
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It is further agreed that all rights, and priviliges qf the 
parties hereto under, and by virtue of this contract jshall 
extend to the heirs, executors, administrators, successors, 
or assigns. 

It is further agreed that preparations for mining opera¬ 
tions shall actually be started on or before Jan. 22nd. |1922, 
and at all times pushed with diligence to completion. Upon 
the completion of said plant and the installation of machin¬ 
ery, Second party agrees to mine at least four hundred] tons 
of Asphalt or Sands from the above properties per nionth 
or to pay the first party a mininum monthly royalty ofj One 
Hundred Dollars; 

Upon the termination of this lease, second party olr his 
assigns will by proper deed of release, note such fact upon 
the records in the Hardin County Court Clerks Office. 

In Witness whereof the parties hereto have hereunto! sub- 
cribed their names this 20th day of October, 1921. 

LOUIS AN A READY | 

W H GILTNER j 

State of Tennessee, 

Rutherford County . 

I, W. G. Manson, A Notary Public, in and for the Cotanty 
and State aforesaid to herebv certifv that the fore going 
lease from Louisana Ready, a widow to W. H. Giltner, was 
on this 20th, day of Oct. 1921, produced to me of my County, 
and acknowledged, and delivered by the said Louisana 
Ready, to the said W. H. Giltner, and also acknowledged 
by the said W. H. Giltner parties thereto, to be their j act, 
and deed. My Commission as Notary Public expires on 7 
dav of 1923. 

v 

Witness my hand and seal of office, this 20th, dav of 
Oct. 1921. 

W. G. MANSON j 

Notary Public . 

Rutherford County, Tennessee. 
(Seal) Rutherford County, Tennessee. 

123 State of Kentucky, 

County of Hardin , Set . 

I, R. N. Sprigg, Clerk of the County Court, for the 

Countv and State aforesaid, do certifv that on the 31st day 

i 

I 

I 
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of March 1922, the foregoing instrument of writing was 
produced to me 1 in my office and lodged for record. Where¬ 
upon 1 have truly recorded the same together with this and 
preceeding certificate in my office 
This 31st dav of March 1922. 

R. X. SPRIGG, Clerk 
, 1 Bv M K. BRUNER D. C. 

124 (Portion) Exhibit #5 

Mine ml Lease 


IX CONSIDERATION OF THE SUM OF ONE DOL¬ 
LAR, the receipt of which is hereby acknowledged, and of 
the stipulations, covenants, rents, royalties and agreements 
hereinafter contained R. K. Gilmore and B. K. Gilmore, 
her husband of Birmingham Post office Jefferson County, 
State of Alabama, hereinafter called first party, hereby 
lease, grant and covenant unto S. E. Puckette of Louisville, 
Jefferson County, Ky., and hereinafter called second party, 
the absolute and exclusive right for five (5) years from 
date hereof, and as much longer as oil, gas or any and all 
other mineral substances, such as asphalt, coal, sand, clays, 
and ores of any kind is being found in paying quantities, to 
enter at all times upon the boundary of land hereinafter 
set forth and drill, prospect, mine and operate for oil, gas, 
asphalt, coal, sands, clays, and ores and mineral substances 
of all kinds which may be found upon, in or under the land 
situated in the 1 Countv of Hardin and State of Kentucky, 
bounded and described as follows: 

Beginning at White Oak near a small run in C. Reno’s 

line, thence with side line North 70% east, (or north 72 

east) 54 poles to a stone, in the original line 10^4 feet east 

of Hickory, thence north 17 % west 40 poles to a stone and 

White Oak, thence north 72% east 40 poles to a stone east 

of a small White Oak, thence south 17 % east 57 poles, 

passed a Post Oak and two Black Oaks, one marked CR at 

40 poles to a Post Oak in J. M. Cash’s line, thence south 70*4 

west 72 poles to a stone, Cash’s corner and on a hill, thence 

north 61 west 27 posts to the Beginning, containing 18% 

acres more or less, and being the lands conveved bv 

Ruana Hart to R. K. Gilmore bv deed dated the dav of 

* •/ 

September 1921, and of record in deed book 76 page 569 
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records of the Hardin Countv Court Clerk’s office, reference 

» 7 j 

to which conveyance is hereby made for more accurate! de¬ 
scription. 

The above Grant is made upon the following terms: 

First. That in the event the party of the second part,! his 
heirs or assigns, shall develop said property for any of 
the purposes above named or shall operate the samel as 
hereinafter provided then no rental as herein specified snail 
be paid after such development or operation begins buf; in 
lieu of said rentals the party of the second part, his succes¬ 
sors and assigns, shall pay unto party of the first part! the 
following* rovalties, to-wit: 

(a) To deliver to the credit of the first parties heiiy or 
assigns, free of cost, in the pipe line to which wells ma| be 
connected, the equal of one-eighth (1/8) part of all oil pro¬ 
duced and saved from the leased premises; and second to 
pay fifty dollars per year for the gas from each and every 
gas well on said premises, the product from which is mark¬ 
eted and used off the premises, said payment for gas tcj be 
made on each well within sixty days after commencing to 
use the gas therefrom, as aforesaid, and to be paid yearly 
thereafter while the gas from said well is so used. 

(b) Twelve and one-half cents per ton for each and all 
minerals (except oil and gas) that may be produced there¬ 
from and taken from the said premises and marketed, wljicli 
shall be weighed on standard scales, and copies of which 
weights shall be furnished to party of the first parties, heirs 


or assigns, on the first dav of the second calendar month fol- 
lowing the month produced, at which time the aforesaid 
royalty shall be paid. 

Second. The said second party hereby agrees to belgin 
operations for development upon the above described lpnd 
either bv drilling, core-drilling, blasting, nit-cutting, testing 
or opening up an ore bed or mine thereon; or by actually 
erecting and operating a mill or mining plant, or plants on 
the boundary, holdings or leases, of said second party, lliis 
heirs or assigns, of which the above tract is and constitutes 
a part; within eighteen (18) months from the date hereof, 
and any failure by said second party to comply with jtlie 
terms of this clause shall render this instrument null hnd 


void, unless said second party shall pay or cause to be plaid 
to said first party a cash rental of twenty-five (25) cents jper 
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acre, payable annually on or before the expiration of eight¬ 
een (18) months from date hereof, and the payment of rental 
so made shall renew and continue in force this contract for 
the period of one year from and after the first eighteen (18) 
months, and the payment of each additional annual rental 
of 25 cents per acre shall renew and continue this contract 
for an additional vear. 

Fourth. It shall be a good and sufficient payment of 
everything falling due under this contract for said second 
party to deposit the money to the credit of said R. K. Gil¬ 
more first party, in the First National Bank of Birmingham, 
Ala. 

Fifth. Said second party shall have the right at all times 
of ingress and egress to drill, prospect, operate and mine 
on said lands and the right to remove all gas, oil and min¬ 
eral substances therefrom in anv wav which mav seem best 
to said second party, and to lay pipelines, tramways or any 
other ways or roads necessary to operate mine or remove 
same from the mines or wells, to erect and maintain all 
necessary buildings, machinery, tools, tanks, pumps and 
their adjuncts; and the right of way on or over land to con¬ 
struct and use any and all means, appurtenances and appli¬ 
ances for transportation that may be needed for the opera¬ 
tion, mining or developing said land for oil, gas, asjdialt, 
coal, sands, clays, ores or other minerals, or that may be 
necessary for the removal of same from the mines or wells, 
or that may be necessary for the operation or development 
of any adjacent lands, and said second party shall have the 
right to remove all such machinery, tools or appliances at 
any time. Said second party shall have the free use of rock, 
timber and water found on the premises and necessary for 
the operation of its machinery and the erection of proper 
foundations for the buildings and improvements: Second 
party agrees to pay for all damage done to growing crops. 

This lease is made subject to the Royalty interest of 12% 
cents per ton of Louisiana Ready, which together with the 
royalty payable to first party makes a total royalty of 25 
cents per ton. Second party agrees to mine not less than 
60,000 tons during five years from January 1st, 1923, and a 
minimum tonnage of 12,000 tons per year thereafter; and 
upon failure to mine said tonnage, to pay in lieu of said 
royalty a sum equal to $1500.00 per year, provided rock as- 
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phalt is found therein in paying quantity and qualify and 
can be produced therefrom under favorable minihg or 
quarrying conditions. 

Sixth. Xo well shall be drilled or mining operations con¬ 
ducted within two hundred (200) feet of any dwelling there¬ 
on within the written consent of said first party. 

Seventh. It is further agreed that all the rights and priv¬ 
ileges of the parties hereto under and by virtue of this con¬ 
tract shall extend to their heirs, executors, administrators, 
successors or assigns. 

c? 

Eighth. Said second party reserves the right at aiiV time 
to surrender this lease and contract upon the payment of 
One Dollar to said first partv and thereby be fully dis- 
charged from any and all damages or claims, and this lease 
and contract shall at once become null and void and j of no 
effect whatsoever. 

In Witness Whereof, the said first party have hereunto 
subscribed their names this 1st day of March, 1922. 

R. K. GILMORE i 
B. K. GILMORE 

Signed in the presence of: 


(Here follows photostat marked page 125.) j 

126 Exhibit 6 consists of various assignments of leases 
to the petitioner, the material portions of whicjh are 
as follows: 

The assignment agreement dated March 21, 1922 between 

c o 7 


Puckette, Assignor, and petitioner, Assignee, covering the 
so-called Hart Tract, consisting of 18% acres of which |B. K. 
and R. K. Gilmore owned an undivided one-half interest 
and Louisiana Ready owned an undivided one-half inter¬ 
est, provided for an additional royalty to Giltner of 35 
cents per ton. 

The assignment agreement dated March 21, 1922 between 
Puckette, Assignor, and petitioner, Assignee, covering the 
Reno lease, consisting of 70 acres provided for an additional 
royalty to Puckette of 35 cents per ton. 

I 


I 
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The assignment agreement dated March 20, 1922 between 
Giltner, Assignor and petitioner, Assignee, covering the 
Heady lease, consisting of two tracts of 160 acres and 51 
acres respectively, together with an undivided one-half in¬ 
terest in the so-called Hart tract of 18% acres, provided for 
an additional royalty to Giltner of 35 cents per ton on the 
two tracts of 160 acres and 51 acres. 

In addition to the above specific instances, several of the 
assignments to the petitioner made provision for additional 
royalties to Puckette or to Giltner or to Wood, Giltner and 
McGovern ranging downward from 50 cents per ton to an 
undetermined portion of a total royalty of 60 cents. 


155 (Insert copies of Exhibits 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 21, 22, 23 and 24). 

127 U. S. Board of Tax Appeals Docket 44970 Admitted 

in Evidence Mav 4 1932 Petitioner’s Exhibit 10 

% 


Special Meeting of the Board of Directors of the 
Ohio Valley Bock Asphalt Company. 

Pursuant to call of the President dated December 29th, 
1923, and personal telephone agreements of directors, and 
the further waiver of notice of meeting, dulv signed and 
made a part of these minutes, the Special Meeting of the 
Board of Directors of the Ohio Valley Hock Asphalt Co. 
was held in company’s office 1403 Starks Building, Louis¬ 
ville, Ky., at noon, Saturday December 29th, 1923, with the 
following directors present; F. D. Wood—Dover Williams 
—S. O. LeSueur—H. S. Calcutt—John H. Schulte, being the 
entire membership of the Board. There being a quorum 
present, the president called the meeting to order, S’. O. Le¬ 
Sueur acting as Secretary of same. 

The minutes of all previous meetings of Directors not 
heretofore read and approved, were duly read and upon 
motion duly seconded, approved. 

At this point the Secretary read the following proposition 
from Messrs. Wood, Giltner and McGovern: 


“To the Board of Directors 

of Ohio Valley Hock Asphalt Co. 

Gentlemen: 

Under contract dated March 24, 1922 between ourselves 
and the Ohio Valley Rock Asphalt Company, we agreed to 


OHIO VALLEY ROCK ASPHALT CO. VS. GUY T. HELVERING, i 107 


said 

the 
sales 
£>*ive 


transfer to the company all of our right, title and interest 
in and to approximately two thousand (2000) acres of!land 
in and around Summit, Kentucky, and in addition thereto 
we obligated ourselves to convey to the company certain 
lands in Hardin, Hart, Grayson and Breckinridge Coujities, 
containing an acreage of approximately thirty-live thou 
sand (35,000) to forty-five thousand (45,000) acres. Tjiere 
after, by proper assignment, we actually did convey 
properties to the company. 

As part of the consideration for this conveyance 
company obligated itself to issue to us, and when any 
of stock were made, an amount of stock which would 
us at all times thirty-two (32 c /c) per cent of the outsfand 
ing stock of the company. The company further agreed to 
execute and deliver to us Three Hundred Thousand (^300,- 
000) Dollars in first mortgage bonds of the company!, se¬ 
cured by a mortgage on all of its properties. These bonds 
have in fact been delivered to us and the stock to which we 
have been entitled on account of sales heretofore made jhave 
in fact been delivered to us up to March 31, 1923. 

It has since developed that the company has release^ ap¬ 
proximately twenty thousand (20,000) acres of land, vfhich 
we conveyed to it because the officers were of the opinion 
that the same did not contain merchantable asphalt in [pay¬ 
ing quantities. We think it only fair to the present stock¬ 
holders and anv stockholders who mav hereafter desire to 

* * 

purchase any stock in the company, that we should make 
some concession to make up for this deficiency in acreage, 
and we do hereby* surrender and cancel One Hundredj and 
Fifty* Thousand ($150,000.00) Dollars, par value, of the 
bonds of the company, together with all unmatured coupons 
attached thereto, on the condition, however, that said bfmds 
shall in fact be cancelled in such a wav that tliev cannbt be 
re-issued or sold by* the company*. It is our intention that 
the bond issue shall be reduced to One Hundred and Fiftv 
Thousand ($150,000.00) Dollars and the company* shal. not 
have the power to re-issue said or any* other bonds 
128 under that mortgage. Seventy-five Thousand ($75,- 
000.00) Dollars of said bonds are hereby surrendered 
and cancelled by F. D. Wood; Fifty Thousand ($50,000.00) 
Dollars of bonds by W. H. Giltner; and Twenty-five Thou¬ 
sand ($25,000.00) of bonds by Phil J. McGovern. 
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We further relinquish and release to the company our 
right to receive anv further bonus stock on anv and all 
sales of stock occurring after March 31, 1923 and the com¬ 
pany will not be further obligated to issue to us any stock 
on account of anv stock sold bv it after that date, and said 
stock will be available to be sold by the company as any 
other stock which is now unissued and the monev derived 
from the proceeds of such sale shall be paid into the trea¬ 
sury of the company as the property of the company. 

In Testimony Whereof we have hereto set our names this 
26th day of Dec., 1923. 

1 (Signed) F. D. Wood 


(Signed) W. H. Giltner 
(Signed) Phil J. McGovern” 


(I do herebv eertifv that the above is a true and correct 
copy of proposition as set out therein and the original of 
said proposition, duly signed by said parties, is in the con¬ 
tracts and agreements of this company). 

(Signed) S. 0. LeSueur, 

Secretary. 

m/ 

After discussion of the above proposition, the following- 
resolution was presented with regard thereto: 

Whereas, the company has received a written proposition 
from Messrs. F. D. Wood, W. H. Giltner and Phil J. Mc¬ 
Govern whereby they have agreed to surrender and cancel 
One Hundred and Fifty Thousand ($150,000.00) Dollars in 
par value of the first mortgage bonds of the company, and 
in addition thereto have agreed to relinquish and release to 
the company their right to receive bonus stock on any sales 
of stock made for the company on and after March 31, 1923, 
and 

Whereas, it is the opinion of the Board of Directors that 
it is to the interest of said company that said proposition be 
accepted, 

Therefore, Be It Resolved bv the Board of Directors that 

* 

the aforesaid proposition be and the same is hereby ac¬ 
cepted, and in so doing the company obligates itself to have 
said bonds cancelled bv the Trustee and it agrees that it 

will not re-issue said or anv other bonds under the mort- 

* 

gage by which said bonds are secured, and that it will re¬ 
duce the outstanding bond issue thereby to One Hundred 
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and Fifty Thousand ($150,000.00) and will not increas^ the 
bond issue under said mortgage bevond this amount. 

Be it further resolved that the aforesaid proposition from 
Messrs. Wood, Giltner and McGovern be spread upoij the 
minutes as a part of the proceedings of this meeting. 

Be It Further Resolved that the Secretary of the Com¬ 
pany be and he is hereby authorized to receive said bbnds 
and take the proper steps to have them cancelled and! cre¬ 
mated by the Trustee under the mortgage, obtaining crema¬ 
tion certificate from said Trustee as evidence of suchlcan- 
cellation. When put to a vote the above resolution carried 
unanimouslv. 

129 At this point the following resolution was j pre¬ 
sented : 

Whereas the By-Laws of this company provide thaj the 
regular quarterly meetings of the Board of Directors shall 
be held on the first Saturday of the months of January, 
April, July and October, and since the first Saturday) fre¬ 
quently comes on the first of the month, or so close thereto 
that it is impossible to present up-to-date information tb the 
Board, 

Therefore Be It Resolved that Article 2 of the Bv-Laws 
of this company, third paragraph, be amended so that it will 
read as follows: 

‘‘Regular quarterly meetings of the Board of Directors 
shall be held on the third Saturday in the months of Janu¬ 
ary, April, July and October, at the office of the compamjr, or 
such other place as may be mutually agreed upon. 

This resolution upon motion of J. H. Schulte, seconded 
by Dover Williams was passed unanimously. 

Thereupon the Secretary stated to the directors th^t as 
of February 19th, 1923, the officers of the company executed 
a chattel mortgage to the Traylor Engineering and Mfg.jCo., 
of Allentown, Pa. on the equipment we purchased from tjhem 
under contracts dated that day and asked approval of that 
action. Thereupon the following resolution was presented; 

Whereas, this company did on the 19th day of February, 
1923, enter into contract with the Traylor Engineering and 
Mfg. Co., Allentown, Pennsylvania, a Delaware corpora¬ 
tion, for the purchase of certain equipment for our plai|t in 
the sum of Seventy-One Thousand Nine Hundred and Ten 
($71,910.00) Dollars, and did in the said contract expressly 
agree that the right and title to the equipment purchased 
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thereon should remain in the Traylor Engineering & Mfg. 
Co. until the indebtedness thereon was fully paid, and 

Whereas, the officers* of the company did, pursuant to 
said contract, execute a mortgage on said equipment to the 
Travlor Engineering & Mfg. Co. dated the 19th dav of Feb- 
ruary,1923, 

Therefore, Be It Resolved by the Board of Directors of 
the Ohio Valley Rock Asphalt Co., that the action of the of¬ 
ficers in executing such mortgage be and the same is lierebv 

O C * 

approved. 

Be It Further Resolved that the Secretary of the com- 
pany be instructed to spread this resolution upon the min¬ 
utes of the company, sending a copy thereof to the Traylor 
Engineering & Mfg. Co., at Allentown, Pennsylvania, as re¬ 
quested by them. 

This resolution upon motion of H. S. Caleutt, seconded 
by J. H. Schulte was passed unanimously. 

The President stated that inasmuch as 50% to 60% of 
the sales of this company were in Ohio and nearby terri¬ 
tory, that in his opinion the company should have offices in 
Cincinnati and at his request the following resolution was 
presented, 

130 Whereas, much the greater volume of this com¬ 
pany’s business as well as its financial connections 
are in or near the city of Cincinnati, Ohio and further that 
most of the stockholders therein live in or near said city 
and for these reasons it would be well for convenience in 


sales promotion work for the officials to be located in that 
city, 

Therefore Be It Resolved, that the officers of the company 
are hereby authorized to arrange for suitable office space 
in the City of Cincinnati, Ohio, and to move thereto and 
conduct such business therefrom, and anv other business 
not in conflict with the laws of the States of Ohio and Ken¬ 


tucky or other states, or the Articles of Incorporation of 
this company—it being expressly understood that the Prin¬ 
cipal Office and place of business of this company is located 
at Summit, Hardin County, Kentucky, as provided in said 
Articles of Incorporation and such Principal Office and 
Place of Business to be changed only when dulv authorized 
in amendment to said Articles of Incorporation by the stock¬ 
holders of this company. 
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This resolution upon motion of J. H. Schulte, seconded 
by H. S. Calcutt was passed unanimously. 

At this time the Secretary called the attention of tjhe di¬ 
rectors to the provision in Aritcle 1 of the By-laws jwhich 
provides that the directors may designate some place! other 
than the Principal Office and place of business for th^ hold¬ 
ing of the annual meeting of stockholders, and after discus- 
sion the following* motion was presented by J. H. Sdhulte, 
and dulv seconded bv Dover Williams: 


Be It Resolved that the President and Secretarv be and 

* i 

they are hereby authorized to designate the place with|in the 
State of Kentucky, where the annual meeting of stockhold- 
ers shall be held and to set out in notice to stockholders of 
such meeting* the name of this place—the notice to conform 
to By-Laws of the company. 


After discussion the motion was presented and passed 

unanimouslv. 

%/ 

At this time the Secretary and Treasurer of the conipany 

presented a financial statement of the company as of Dec 1 
. * 

1923 which was examined and discussed by the directors 


and was ordered received and tiled. 


Thereupon Mr. Wood presented the following* letter from 
W. H. Giltner; " 


Louisville, Ky., December 29, 19j23. 

i 

Board of Directors, j 

Ohio Valley Rock Asphalt Co., I 

Louisville, Kv. 


Gentlemen: 

I 

I have a man who is readv, willing and financially i able 
to buy the Ohio Valley Rock Asphalt Company on a icash 
basis. 

Tentatively, he suggests buying the entire capitalization 
$500,000.00 at .95 cash, and assume or pay off a mortgage 
indebtedness of $150,000.00. 

The cash on hand, accounts receivable and the cash re¬ 
ceived for the unissued treasury stock, should probably be 
sufficient to pay off all obligations of the company, and jpos- 
sibly allow approximately par to the present holders of 
stock. 
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131 If such a proposition meets with your approval, by 
proper action of your board arrange for a thirty day 
optional agreement to this effect. 

There are just 1 two points that might prevent the consum¬ 
mation of this trade, to-wit: 

First, he would want to re-check the estimate and figures 
of Mr. Puckett on our core drill work, and 

Second, he would want to determine, in the thousands of 
acres that the company has forfeited, how much valuable 
and strategic deposits or tonnage, if any, has been lost to the 
company, and if so lost, whether or not it could be reac¬ 
quired by him 

As I stated above, this man means business, and is finan¬ 
cially able to carrv out this contract. 

Kindiv let me' know vour wishes in the matter. 

«■ » 

Verv trulv vours, 

»' ft ft j 

W. II. Giltner. 


(Original and reply in file of B of D meetings) 

After considerable discussion of this letter it was the 
unanimous opinion of the directors that we could not legally 
consider any proposition of sale, either of the physical as¬ 
sets or stock, except our own; that the proposition was unat¬ 
tractive to us as individuals and we did as individuals write 
the following reply to Mr. Giltner; 


Louisville, Ky. Dec. 29,1923 

Mr. W. H. Giltner, 

Starks Building, 

Citv 

ft 

Dear Mr. Giltner: 

We are in receipt of your letter of this date, addressed to 
the Board of Directors of the Ohio Valley Rock Asphalt 
Co., embracing a proposition of sale of the entire capitaliza¬ 
tion of the company. 

We have discussed the matter at some length, and while 
we have not been legallv advised, we are sure that we have 
no authority vested in us as directors to pass on any propo¬ 
sition pertaining to the sale of stock or the sale of the prop¬ 
erty, except as to our own stock as individuals. As individ¬ 
uals, we have all decided that the price mentioned in your 
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SA:Dfc9: 

JTSu 


ANALYSIS OF CASH PAID FOR LEASES 


a-;- 2Y- ^ ATJ S r ???r^t^ Dec »a^r-^r7^=I930 --Pagg-fc . 


1 

1 

To 3/22/22 

3/22/22 

to, 

12/31/23 

Total 

To fee simple owners cf land which 
has been worked•-J*shibiJ^JLE J L, •' , P a , 

bo- utitemreft t cf- December- !Tp l9J©- 

10,300.00 


10,300.00 

A. L. Nichols 

2,500.00 

3,250.00 

5,750.00 

F. D. Iffood 

2,000.00 

23,402.00 

25,402.00 

TC. H. Giltner--reixburslng him 
for miscellaneous disbursements 

9,183.47 


9,183.47 

W. H. Giltner 


50,0u0.00 

50,000.00 

Field work in securing leases- 
labor and expense 

3,585.16 

1,814.56 

5,399.72 

Legal expense— preparing, examining 

and recording leases 1,555.74 

1,192.82 

2,748.56 

Office Expense 

142.70 

278.10 

420.80 

V. 5. Liles 


10,000.00 

10,000.00 

Lease Rentals, not charged to 
expense 


3.260.02 

3.260.02 


29,267.07 

93,197.50 

122,464.57 

The difference between the amount shown above os 
F. D. ’Jood and the amount shown in the contract 
other accounts on the books of the company. 

having been 
was charged 

paid to 
to 


The amount 3hown above a3 having been paid to W. H. Gtltner, p50,000.00 
Includes payments to him prior to date of contract, March 24, 1922, 
and also the amount specified in the contract. 
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138 Endorsed: U. S. Board ot‘ Tax Appeals Div. 

Docket 44970 Admitted in Evidence Mav 4 1932 
Petitioner's Exhibit 14 Respondent’s 

Analysis of Original Capital Stock Issued 


Issued for Cash at par: 

R. G. Price 
J. W. Williams 
Dover Williams 

H. B. Mackay ! 

C. A. Ritter i 
H. Monvessel 1 
Louise Theisseh 
Mark Theissen 1 
J. B. Theissen 1 
J. H. Schulte 1 
F. K. Broering 1 
Herman Broering 
A. F. Broering 1 

H. S. Calcutt ' 

J. W. Everett' 

C. W. Smith 

I. Huttenbauer 

F. M. Whittaker 

R. E. Hennessv 

Perry L. Ford 
* 

J. L. Mclhvain 
W. B. Belknap 
W. D. Siebern 
Geo. B. Hollister 


22,000.00 

26,900.00 

26,000.00 

8,000.00 

1 , 000.00 

1,000.00 

1,000.00 

500.00 

1,000.00 

20,000.00 

10,000.00 

2,500.00 

2,500.00 

15,000.00 

500.00 

500.00 

1,000.00 

15,000.00 

5,000.00 

1,000.00 

10,000.00 

5,000.00 

37,500.00 

28,500.00 

- 241,400.00 


Issued for matured Bond coupons at par 


F. D. Wood 
W. H. Giltner 
P. J. McGovern 


9,737.50 

7,500.00 

2,300.00 

- 19,537.50 


260,937.50 
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139 


Analysis of Original Capital Stock Issued 

forwarded 260,937.50 


Attornev’s fee 
* 

Henry Gibson, in payment of bill in 
same amount 
To Promoters 
For Royalty 
For Leases 

W. B. Liles Transaction: 

F. D. Wood 
W. H. Giltner 

F. D. Wood 
For Cash at Par 


500L00 


176.47 

111,623.53 


5,000.00 

5,000.00 


111,800^00 


10,000:00 


116,762150 


500,000l00 

Recapitulation 

Sundry Subscribers for cash at par 241,400.00 48% 

F. D. Wood, for cash at par 116,762.50 23% 


358,162.50 

Bond Interest, due and payable 
in cash at par 19,537.50 

Royalty, due and payable in cash at par 176.47 
W. B. Liles, transaction 10,000.00 

Attorney’s fee, due and payable 
in cash at par 500.00 

388,376.47 

Cost of leases—due to promoters 
as per contract 111,623.53 

500,000.00 





122 OHIO VALLEY HOCK ASPHALT CO. VS. GUY T. HELVERING. 


140 Endorsed: U. S. Board of Tax Appeals Div. 

Docket 44970. Admitted in Evidence May 4 1932 
Petitioner’s Exhibit 15 Respondent’s 

Issue of Promotion Stock 


Certificate 

W. H. 

P. J. 

F. D. 

Xo. Name 

Giltner 

McGovern 

Wood 

42 F. D. Wood 



26,900 

59 



8,700 

41 W. H. Giltner 

26,900 

; 


60 

8,700 



43 P. J. McGovern 


2,000 


44 


500 


45 “ * “ 


10,500 


61 “ ! “ 


4,000 


135 W. H. Giltner 

200 



136 F. D. Wood 



200 

137 P. J. McGovern 


100 


106 Wood, Giltner & 




McGovern 

9,621.88 

3,856.25 

9,621.87 

One certificate 




for 231 shares 

45,421.88 

20,956.25 

45,421.87 

W. H. Giltner 

45,421.88 



P. J. McGovern 

20,956.25 



F. D. Wood, 

45,421.87 

111,800.00 


Due to promoters as per 




contract 

111,623.53 



Amounts due them for 




royalty applied to stock 




in order to make even 




amounts: 




W. H. Giltner 

74.82 



P. J. McGovern 

26.84 



F. D. Wood 

74.81 

111,800.00 
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Schedule 2 


141 Book Entries Showing Issue of Promotion Stock 


Journal Entries 

Dec. 18, 1922 
F. D. Wood 
W. H. Giltner 
F. J. McGovern 
Capital Stock 

Dec. 26, 1922 
F. D. Wood 
W. H. Giltner 
P. J. McGovern 
Capital Stock 

Jan. 15, 1923 
F. D. Wood 
W. H. Giltner 
P. J. McGovern 
Capital Stock 

Nov. 10, 1923 
F. D. Wood 
Capital Stock 

Nov. 10, 1923 
W. H. Giltner 
Capital Stock 

Nov. 10, 1923 
P. J. McGovern 
Capital Stock 

Dec. 16, 1923 
F. D. Wood 
W. H. Giltner 
P. J. McGovern 
Capital Stock 
Ledger A/c 
F. D. Wood 


— 1 — 


_9. 


— 3 — 


— 7 — 


406.25 

406.25 

187.50 


406.25 

406.25 

187.50 


1,218.75 

1,218.75 

562.50 


43,190.62 


43,190.63 


19,918.75 


200.00 

200.00 

100.00 


1,000.00 


1,000.100 


!,000.j00 


43,190.132 


43,190.(33 


19,918.fc 


500.00 
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Entry ==l 

406.25 


2 

406.25 


3 ! 

1,218.75 


4 

43,190.62 


7 

200.00 


Charged to cost of Leases 


45,347.06 

Royalty owing to him 


74.81 


45,421.87 

45,421.87 

142 Ledger a/c 



W. H. Giltner 



Entry =1 

406.25 


2 

406.25 


3 

1,218.75 


5 

43,190.63 


7 

200.00 


Charged to cost of Leases 


45,347.06 

Rovaltv owing to him 


74.82 

! 

45,421.88 

45,421.88 

Ledger A/c 

P. J. McGovern 



Entry rrl 

187.50 


2 ! 

187.50 


3 i 

562.50 


6 

19,918.75 


7 ' 

100.00 


Charged to Cost of Leases 


20,929.41 

Royalty owing to him 


26.84 


20,956.25 20,956.25 
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Docket 44970 Admitted in Evidence May 5 1932 
Petitioner’s Exhibit 16 

Payments on Capital Stock Prior to March 20, 1922. 
1922 


16 

R. G. Price 

11,500.00 

21 

J. W. Williams 

23,000.00 

t i 

Dover Williams 

12,000.00 

i t 

H. B. Mackav 
* 

1,500.00 
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Jan. 19 

C. A. Ritter 

1,000.00 

i i 

H. Morwessel 

1,000.00 | 

» i 

Louise Theissen 

1,000.00 ! 

i i 

Mark Theissen 

500.00 

i i 

J. B. Theissen 

1,000.00 j 

17 

Jno. H. Schulte 

10,000.00 

i * 

F. K. B roe ring 

5,000.00 ! 

11 

Herman B roering 

2,500.00 ! 

i t 

A. F. Brocring 

2,500.00 ! 

30 

H. S. Calcutt 

10,000.00 

Feb. 2 

J. W. Everett 

500.00 1 

t ( 

C. W. Smith 

500.00 

t i 

I. Huttenbauer 

1 , 000.00 | 

1 < 

F. M. Whittaker 

10,000.00 1 

March 7 

R. E. Hennessy 

5,000.00 

Jan. 17 

R. G. Price 

3,500.00 

i t 

H. B. Mackav 

1,500.00 



104,500.00 

(He] 

re follows photostats 

marked pages 144 to 151.) | 


152 Endorsed: U. S. Board of Tax Appeals Dijr. 3 
Docket 44970 Admitted in evidence May 5 j.932 
Petitioner’s Exhibit 23 Respondent’s 

This Agreement made and entered into this 14th daV of 
January, 1922, by and between W. H. Giltner and Phijl J. 
McGovern, parties of the first part, and F. D. Wood, party 
of the second part, 

Witnesseth 

That Whereas the parties hereto have heretofore, to 'wit, 
the 14th day of December, 1921, entered into a written ^oil- 
tract in regard to asphalt lands owned by the first parties 
in the State of Kentucky, which said contract is made a Jiart 
hereof, and 

Whereas the said F. D. Wood in satisfaction of his! ob¬ 
ligation to sell said lands has arranged to organize a Cor¬ 
poration to take over same, 

Now, Therefore, in consideration of the premises land 
mutual agreements herein contained, it is agreed as follows: 
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(1) The said F. D. Wood agrees to cause a corporation 
to be organized under the laws of the State of Kentucky 
as soon as lie deems it advisable to do so, with power and 
authority to acquire, sell and deal in lands and asphalt de¬ 
posits and to mine asphalt and other minerals and prepare 
same for the market. Said corporation shall be organized 
with an authorized common capital stock of $500,000.00 
(five hundred thousand dollars); and he shall cause a mort¬ 
gage to be issued on all these properties to secure a bond 
issue of $300,000.00 (three hundred thousand dollars) of the 
character hereinafter described. 

(2) The parties hereto agree that they will convey to 
said corporation 2000 (two thousand) acres of land, more 
or less, in and around Summitt, Hardin County, Ky., which 
shall carry a royalty of not exceeding 50c (fifty cents) per 
ton to the parties hereto and not exceeding in the aggregate 
60c* (sixty cents) per ton to the parties hereto and the land 
owners, and a guaranteed minimum annual production of 
not less than 100,000 (one hundred thousand) tons from 
and after January 1st, 1923. 

For said conveyance the said Wood obligates himself to 
cause said corporation to enter into a contract with the 
parties hereto whereby it will obligate itself to make the 
following payments and provide funds for the following 
purposes: 

W. H. Giltner.$35,000.00 in cash, 

W. H. Giltner and associates.$15,000.00 in Ky. Rock 

Asphalt Company bonds, 

W. H. Giltner and associates.$100,000.00 in bonds of 

the proposed corporation, 

W. H. Giltner and associates.$30,000.00 in cash, 

W. H. Giltner and associates.$30,000.00 in cash for 

prospecting and drilling (subject to books of parties 
hereto) 

W. H. Giltner and associates. .$160,000.00 in the common 
capital stock of the proposed corporation. 


Fund for options to be acquired.$80,000.00 in cash, 

Fund for plant. $150,000.00 in cash. 


The amounts above set up for options and plant are 
merely estimates of the parties of the probable cost of said 
items, and the amount set up as the cost of prospecting and 
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drilling is an approximate figure only and is subject tc| cor¬ 
rection according to the books of the parties hereto. 

(3) The parties hereto further agree that they will <}'ausc 
to be conveyed to the proposed corporation approximately 
35,000 (thirty five thousand) to 45,000 (forty five thousand) 
acres additional, more or less, in leases, options, or sueh| title 
as they may have in the Kentucky Counties of part, 
153 Grayson, Hardin and B reckon ridge, which jshall 
carry a royalty of 50c (fifty cents) per ton td the 
parties hereto and 10c (ten cents) per ton to the land owner. 


(4) The bond issue, above referred to, shall be ii| the 
amount of $300,000.00 (three hundred thousand dollars), 
maturing in 10 (ten) years after their date, and bearing in¬ 
terest at the rate of 7% (seven per cent) per annum, patable 
semi-annually, with an option in the company to retire s|ame, 
or any part thereof, by lot at par plus 10% (ten percent) 
at any interest payment period after two years fronj the 
date of issue. 

(5) For the said outside acreage of 35,000 to 45,000 apres, 
more or less, the said F. I). IVood obligates himself to cpuse 
said corporation to pay to IV. H. Giltner and associates 
$200,000.00 (two hundred thousand dollars) par value of the 


bonds of the corporation above referred to. 

(6) The parties hereto agree that they will guarantee to 
the proposed corporation that they have marketable tjitles 
to the leasehold to the Summitt Property, which, in tjhcir 
opinion, carries approximately 150 (one hundred fijfty) 
acres of asphalt, more or less. 

(7) The said F. D. AVood is hereby given authority to 
solicit subscriptions for the sale of the stock of the pro¬ 
posed corporation on the representation that the same |will 
be organized according to the plan embraced herein and to 
collect moneys for said stock so subscribed; and when jsaid 
corporation shall have been organized he will have j the 
right and authority and does hereby obligate himself to 
cause said corporation to issue the stock of the companjr to 
said subscribers at par. He shall have the right to use! the 
proceeds of said stock sales, as agent for the company,j for 
the purpose of taking up options, developing the property, 
and reimbursing Giltner and associates for moneys j ex¬ 


pended, as above set out. 
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When said corporation shall have been organized, it is 
agreed that it will assume and take over all of the obligations 
assumed bv the said F. D. Wood under this agreement and 
all of the obligations which may now exist against said 
lands. 

It is mutually agreed that this agreement is made in full 
satisfaction of the obligation assumed by the said F. 1). 
Wood, with the parties of the first part under date of De¬ 
cember 14th, 1921, or any other obligation whatsoever, and 
the said F. D. Wood is hereby fully released and discharged 


therefrom. 

(8) In making the aforesaid conveyance to the corpora¬ 
tion, parties of the first part agree to enter into an agree¬ 
ment with said corporation whereby they obligate them¬ 
selves to transfer to said corporation all asphalt lands or 
interest therein which they may hereafter acquire in the 
State of Kentucky. 


WITNESS THE SIGNATURES of the parties hereto, 
the dav and vear first above written. 

V 9 > 


W\ H. GILTNER 

phil. j. McGovern 

F. H. WOOD 


154 Endorsed: U. S. Board of Tax Appeals Div. 

Docket 44970 Admitted in Evidence May 5 1932 Pe¬ 
titioner's Exhibit 24 


Tonnage St a t cm en t 


Production and Shipments 


Year 

In Storage 

Jan. 1st 

Produced 

Sh ipped 

1923 


19,331.22 

19,196.22 

1924 

135.00 

54,167.49 

50,894.19 

1925 

3,408.30 

48,712.06 

46,796.18 

1926 

5,324.18 

43,412.22 

48,136.40 

1927 

600.00 

43,206.00 

38,259.79 

1928 

5,546.21 

47,452.00 

37,367.38 

1929 

15,630.83 

47,168.86 

38,599.69 

1930 

24,200.00 

25,428.00 

29,899.82 


Total 328,877.85 309,149.69 



I 
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156 Exhibit 25 is a mineral lease of the same land as 
covered bv Exhibit 26 from C. G. Reno to Ohio Valiev 

* I ^ 

Rock Asphalt Company dated July 27,1925. It provides for 
a five year term with the right in the Lessee to continue the 
term for an additional five years upon the condition tljiat the 
Lessee has removed from said lands and paid the lessor 
royalties thereon at least 25,000 tons of asphalt durihg the 
first five years. In the event the Lessee developed the) prop¬ 
erty, it was to pay the Lessor 25 cent per ton for all numeral 
produced. The Lessee promised to advance to the Lessor 
$100.00 per month beginning with the last day of August, 
1925, which $100.00 was to be deducted from royalties as 
thev became due. 

157 (Insert copy of Exhibit 26). 


158 


EXHIBIT rr26 


Mineral Lease 

In consideration of the sum of one dollar, the receipt of 
which is hereby acknowledged, and of the stipulations, cov¬ 
enants, rents, royalties and agreements hereinafter con¬ 
tained, C. G. Reno, (Unmarried) of Streator, Post Office, 
LaSalle County, State of Illinois, hereinafter called first 
party, hereby leases, grants, and covenants unto R. K. Gil¬ 
more of Louisville, Jefferson County, Kentucky, party of 
the second part, the absolute and exclusive right, for five 
(5) years from date hereof, and as much longer as anj* min¬ 
eral substances, such as asphalt, coal, sands, clays, and ores 
of anv kind is being found in paving quantities, to enter at 
all times upon the boundary of land hereinafter set! forth 
and drill, prospect, mine and operate for asphalt, coal 
sands, clays, and ores and mineral substances of all kinds 
excepting oil and gas which may be found upon, in or junder 
the land situated in the County of Hardin, and SRjite of 
Kentucky; and on the waters of Meeting Creek NearJSum¬ 
mit and bound and described as follows: 

On the North bv the lands of Louisana Readv; dn the 

East bv the lands of J. M. Cash; on the South bv the lands 

of R. K. Gilmore, Formerly Rouana Hart; and on the West 

* * m 

by the lands of Moss Pence; containing Seventy (70) acres, 
more or less, and being the lands conveyed by J. L. i^tkin- 
son etc., Heirs of Dr. Reno, to C. G. Reno by deed dat(jd the 
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15th day of April, 1921, and recorded in deed book 76 page 
326 in the Hardin County Court Clerk’s Office, reference to 
which conveyance! is hereby made for a more accurate de¬ 
scription. ’ ’ 

The above grant is made upon the following terms: 

FIRST. In the event the party of the second part, his 
heirs or assigns, shall develop said property for any of the 
purposes above named, or shall operate the same as herein¬ 
after provided, then the party of the second part, his suc¬ 
cessors, and assigns, shall pay unto the party of the first 
part the following royalties, to-wit: Twenty-five cents per 
ton for each and all minerals (except oil and gas) 
159 that may be produced therefrom and taken from the 
said premises and marketed, which shall be weighed 
on standard scales, and copies of which weigths shall be 
furnished to the party of the first part, his heirs or assigns, 
on the first dav of the first calendar month following the 


month oroduced. at which time the aforesaid rovaltv shall 
be paid. Said second party or his assigns shall, however, 
have the right to remove fifty thousand tons of asphalt or 
other ores free of anv rovaltv or charge, and the rovaltv 
mentioned herein shall apply only to the tonage mined and 
marketed after said fifty thousand tons has been so re¬ 


moved by second party; but actual mining operations must 
begin bv June 1st, 1922, and after said fiftv thousand tons 
1ms been taken and removed by second party, he or his as¬ 
signs are to mine at least four hundred tons per month, or 
pay first party an agreed monthly minimum royalty of One 
Hundred Dollars l($100.00) per month, until such time as the 
asphalt or minerals in or on said land have been exhausted. 

SECOND. It shall be a good and sufficient payment of 
anv monev falling due under this contract for said second 
party to deposit the money to the credit of said first party 
in the Citizen’s Union Fourth Street Bank of Louisville, 
Kentucky. 

THIRD. Said second party shall have the right at all 
times of ingress and egress to drill, prospect, operate and 
mine on said lands and the right to remove all mineral 
substances therefrom in anv wav which mav seem best to 
said second party, and to lay pipelines, tramways or any 
other roads necessary to operate mine or remove same from 
the mines, to erect and maintain all necessary buildings, 
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i 

1 

machinery, tools, tanks, pumps and their adjuncts; ajid the 
right of wav on or over land to construct and use ahv and 
all means appurtances and appliances for transportation 
that may be needed for the operation of mining or develop¬ 
ing said lands for asphalt, coal, rock, sands, clays, ojres or 
other minerals, or that mav be necessarv for the relmoval 
of same from the mines or wells, or that may be nec- 
160 essary for the operations or developments of aiy ad¬ 
jacent lands, and said secodn party shall have the 
right to remove all such machinery, tools, or appliances at 
any time. Said second party shall have the free use of} rock, 
timber and water found on the premises and necessary for 
the operation of it's machinery and the erection of proper 
foundations, buildings and improvements, but not foil com¬ 


mercial purposes. 

FOURTH. The said party of the first part, or his |gent, 
shall at all reasonable times have the right to inspect the 
scale books and all other books and papers wherein thje ton- 
age taken from this land is kept, and to secure that iright, 
may be in person or by agent go upon the leased premises 
and to secure the payment of royalties that may become due 
under this contract the said first party shall have first 
lien upon all property of the second party located upcfn the 
leased premises. In the event the lessee herein his | heirs 
or assigns shall fail to perform any of the covenants con¬ 
tained in this lease all rights thereunder shall be forfeited 
to the party of the first part. 


FIFTH. It is further agreed that all the rights jcove- 
nants and privileges of the parties hereto under aijd by 
virtue of this contract, shall extend to their heirs, executors, 


administrators, successors, or assigns respectively. 

In Witness Whereof, witness the signatures of the par¬ 
ties hereto this 16th dav of November, 1921. 

C. G. RENO 


State of Illinois, 

County of LaSalle, Set. 

I, George F. Belford, A Notary Public, in and fot the 
County and State aforesaid, do certify that the foregoing 
lease from C. G. Reno (Unmarried) and personally kjnown 
to me & knwon to be unmarried to R. K. Gilmore was o|n the 
16 day of November, 1921 produced to me in my County 
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and was acknowledged and delivered bv said C. G. 
161 Reno party thereto to be his act and deed. 

WITNESS my hand and official seal this 16th day 
of November 1021 


My commission as Notary expires the 15 day of January 
1925 


GEORGE F. BELFORD 


(Seal) 


Notary Public. 


State of Kentucky, 

County of Hardin , Set. 


I, R. N. Sprigg Clerk of the Hardin County Court, do 
certifv that the foregoing lease was this dav lodged in my 
office for record, and that said instrument with the forego¬ 
ing and this certifice have been dulv recorded in my office 
in lease book page 

Given under my hand this 1st day of April 1922 

R N SPRIGG 
Clerk 


By M K BRUNER D. C. 

162 The foregoing is all of the material evidence ad¬ 
duced at the hearing before the United States Board 
of Tax Appeals and the same is approved by the under¬ 
signed attorneys for the parties hereto. 

J. NELSON ANDERSON 

Attorney for Petitioner 

STANLEY WORTH 

Of Counsel 

ROBERT H. JACKSON 

Assistant General Counsel 
Bureau of Internal Revenue 
Attorney for Respondent. 

The foregoing is all of the material evidence adduced at 
the hearing and in order that the same may be preserved 
and made a part of this record, this statement of evidence, 

is duly approved and settled this.day of. 

., 1935. 


Member , United States 
Board of Tax Appeals. 
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Endorsed: Approved and Ordered Filed this 1st clay of 
April, 1935 (s) J. E. Murdock, Member | 

163 Endorsed: United States Board of Tax Appeals 

Filed Mar 28 1935 j 

In the United States Court of Appeals for the j 
District of Columbia ! 

I 

Docket Nos. 44970, 61258 j 

Ohio Valley Bock Asphalt Company, Inc., Petitioner, 

v. ' ! 

i 

Commissioner of Internal Revenue, Respondent^. 

Praecipe For Record ! 

To the Clerk of the Board of Tax Appeals: j 

In accordance with paragraph 4 of Rule XXX of the 
United States Court of Appeals for the District of Colujnbia, 
please prepare a transcript, duly certified as correct, of the 
following documents and transmit the same on or before 
February 11, 1935, to the Clerk of the said Court ofj Ap¬ 
peals : 

1. Docket entries of proceedings before the Board. 

2. Pleadings before the Board. j 

(a) Petition, including annexed copy of deficiency letter 
in docket No. 44970, filed June 22, 1929. 

(b) Answer to petition in docket No. 44970 filed August 

7, 1929. j 

(c) Amendment to petition in docket No. 44970 filed May 

4, 1932. | 

(d) Petition, including annexed copy of deficiency letter 

in docket No. 61258, filed January 11, 1932. | 

(e) Answer to petition in docket No. 61258 filed February 
2, 1932. 

(f) Amendment to petition in docket No. 61258 filed 
4, 1932. 

3. Memorandum opinion and decision of the Board. 

4. Stipulation for review by the Court of Appeals oft the 

District of Columbia filed January 25, 1934. 

164 5. Petition for review together with proof of! ser¬ 
vice of notice of filing petition for review and of serv¬ 
ice of a copy of petition for review. 
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6. Statement of the evidence as settled and allowed. 

7. Orders enlarging date for preparation of the evidence 
and for the transmission and deliverv of the record. 

S. Stipulations for extensions of time for the prepara¬ 
tion of the evidence and for the transmission and delivery 
of the record. 


9. This notice. 


J. NELSON ANDERSON 
Attorney for Petitioner 


STANLEY WORTH 
Of Counsel 


Praecipe agreed to; no counter praecipe will be filed. 

ROBERT H JACKSON 
Attorney for Respondent. 


165 United States Board of Tax Appeals 

Washington 

Docket Nos. 44970, 61258 

Ohio Valley Rock Asphalt Company, Inc., Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate 

I, B. D. Gamble, clerk of the U. S’. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 164, inclu¬ 
sive, contain and are a true copy of the transcript of rec¬ 
ord, papers, and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal (or ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 8th day of 
April, 1935. 

B D GAMBLE 

Clerk , 

United States Board of Tax Appeals. 


(Seal) 
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166 United States Board of Tax Appeals j 

Docket Nos. 44970, 61258 I 

Ohio Valley Rock Asphalt Co., Ixc., Petitioner j 

v * ! 

Commissioner of Internal Revenue, Respondent\ 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
ORDERED: That the time for preparation of the j evi¬ 
dence and transmission and delivery of the record sur peti¬ 
tion for review of the above entitled proceeding in the Cjourt 
of Appeals for the District of Columbia, be and it is hejreby 
extended to May 26, 1934. ! 

(Signed) EUGENE BLACK 

(Seal) Member. 

i 

Dated: Washington, D. C., 

March 26, 1934. 

i d j 

Now, April 8,1935, the foregoing is certified from thejrec- 
ord as a true copy. 

B D GAMBLE ! 

Clerk , 

U. S. Board of Tax Appeals. 

167 United States Board of Tax Appeals j 

Docket Nos. 44970, 61258 

Ohio Valley Rock Asphalt Co., Inc., Petitioner ,! 

v 

v * 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time 

On motion of counsel for the petitioner, it is 
ORDERED: That the time for preparation of the Evi¬ 
dence and transmission and delivery of the record sur peti¬ 
tion for review of the above entitled proceedings in the 
Court of Appeals of the District of Columbia, be and ift is 
hereby extended to July 26, 1934. j 

(Signed) EUGENE BLACK 
(Seal) Member. | 


i 
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Dated: Washington, D. C., 

May 24, 1934. 

Now, April 8, 1935, the foregoing is certified from the 
record as a true copy. 

B D GAMBLE 
Clerk , 

U. S. Board of Tax Appeals. 
168 United States Board of Tax Appeals 

Docket Nos. 44970, and 61258 
Ohio Valley Rock Asphalt Co., Inc., Petitioner , 


v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
ORDERED: That the time for preparation of the evi¬ 
dence and transmission and delivery of the record sur peti¬ 
tion for review of the above entitled proceeding in the 
Lmited States Court of Appeals for the District of Colum¬ 
bia, be and it is hereby extended to September 26, 1934. 

(Signed) EUGENE BLACK 
(Seal) 1 Member 

Dated: Washington, D. C., 

July 24, 1934. 

jd 

Now, April 8, 1935, the foregoing is certified from the 
record as a true copv. 

B D GAMBLE 
Clerk, 

U. S. Board of Tax Appeals. 
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169 United States Board of Tax Appeals Filed Sep 27 
1934 

In the United State Board of Tax Appeals 
Docket Nos. 44970, 61258 

i 

Ohio Valley Rock Asphalt Company, Inc., Petitioner, 

v. ' ! 

Commissioner of Internal Revenue, Respondent. 

Stipulation as to Enlargement of Time 

It is stipulated and agreed by and between the parties 
hereto that the time for the preparation of evidencd and 
transmission and delivery of documents to the Clerk o|f the 
Court of Appeals of the District of Columbia may be en¬ 
larged to sixty days from September 26, 1934. j 

OHIO VALLEY ROCK ASPHALT CO., p T C. 

Petitioner 

By J NELSON ANDERSON | 

Attorney | 

COMMISSIONER OF INTERNAL REVENUE 

Respondent 

By ROBERT H. JACKSON, 

W I 

Attorney 

j 

Now, April 8, 1935, the foregoing is certified from the 
record as a true copv. 

B D GAMBLE 

(Seal) Clerk , 

U. S. Board of Tax Appeals. 

170 United States Board of Tax Appeals Filed Nov 24 
1934 

In the United States Board of Tax Appeals j 
Docket Nos. 44970, 61258 j 

Ohio Valley Rock Asphalt Company, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation as to Enlargement of Time 
It is stipulated and agreed by and between the parties 
hereto that the time for the preparation of evidence ^nd 
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transmission and delivery of documents to the Clerk of the 
Court of Appeals of the District of Columbia may be en¬ 
larged to sixty days from November 26, 1934. 

OHIO VALLEY ROCK ASPHALT CO., INC. 

Petitioner 

Bv J NELSON ANDERSON 
* 

Attorney 

COMMISSIONER OF INTERNAL REVENUE 

Respondent 

Bv ROBERT H. JACKSON 
Attorney 

Now, April 8, 1935, the foregoing is certified from the 
record as a true copv. 

B D GAMBLE 

(Seal) Clerk , 

U. S. Board of Tax Appeals. 


171 


United States Board of Tax Appeals 
1935 


Filed Jan 25 


In the United States Board of Tax Appeals 
Docket Nos. 44970, 61258 

Ohio Valley Rock Asphalt Company, Inc., Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation as to Enlargement of Time 

It is stipulated and agreed by and between the parties 
hereto that the time for the preparation of evidence and 
transmission and delivery of documents to the Clerk of the 
Court of Appeals of the District of Columbia may be en¬ 
larged to and including February 11, 1935. 

OHIO VALLEY ROCK ASPHALT COMPANY, INC. 

Petitioner 

By J NELSON ANDERSON 
Attorney 

COMMISSIONER OF INTERNAL REVENUE 

Respondent 

By ROBERT H. JACKSON 
Attorney 
for resp. 


OH 
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Now, April 8, 1935, the foregoing* is certified fropi the 
record as a true copy. 

B D GAMBLE | 

(Seal) Clerk , i 

U. S. Board of Tax Appeals. 

172 United States Board of Tax Appeals Filed j^eb 5 
1935 

i 

i 

In the United States Board of Tax Appeals 

Docket Nos. 44970, 61258 j 

Ohio Valley Rock Asphalt Company, Inc., Petitioner , 

v. | 

Commissioner of Internal Revenue, Respondenl. 

Stipulation as to Enlargement of Time 

i 

It is stipulated and agreed by and between the parties 
hereto that the time for the preparation of evidence and 
transmission and delivery of documents to the Clerk of the 
Court of Appeals of the District of Columbia may be en¬ 
larged for a period of thirty days from February 11, 1935. 

OHIO VALLEY ROCK ASPHALT COMPANY, jlNC. 

Petitioner 

Bv J NELSON ANDERSOlN 
Attorney 

COMMISSIONER OF INTERNAL REVENUE 

Respondent j 

Bv ROBERT H. JACKSO^ 

Assistant General Counsel for 

the Bureau of Internal Revenue. 

OH 

I 

Now, April 8, 1935, the foregoing is certified from! the 
record as a true copy. 

B D GAMBLE I 

(Seal) Clerk , I 

U. S. Board of Tax Appeals. 
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173 United States Board of Tax Appeals Filed Mar 9 
1935 

In the United States Board of Tax Appeals 
Docket Nos. 44970, 61258 

Ohio Valley Bock Asphalt Company, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation as to Enlargement of Time 

It is stipulated and agreed by and between the parties 
hereto that the time for the preparation of evidence and 
transmission and delivery of documents to the Clerk of the 
Court of Appeals of the District of Columbia may be en¬ 
larged for a period of 28 days from March 11, 1935. 

OHIO VALLEY ROCK ASPHALT COMPANY, INC. 

Petitioner 

By J NELSON ANDERSON 
Attorney 

COMMISSIONER OF INTERNAL REVENUE 

Respondent 

By ROBERT H. JACKSON 
Attorney 

(Seal) 

Now, April 8, 1935, the foregoing is certified from the 
record as a true copv. 

B D GAMBLE 
Clerk 

U. S. Board of Tax Appeals. 

Endorsed on Cover: Board of Tax Appeals Nos. 6452, 
6453. Ohio Valley Rock Asphalt Company, Inc., Petitioner, 
v. Guy T. Helvering, Commissioner of Internal Revenue, 
and Ohio Valley Rock Asphalt Company, Inc., Petitioner, 
v. Guy T. Helvering, Commissioner of Internal Revenue. 
United States Court of Appeals for the District of Colum¬ 
bia Filed Apr 8-1935 Henry W. Hodges, Clerk. 
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IX THE 

Umteb States Court of Appeals; 

FOR THF DISTRICT OF COLUMBIA. 
Apkil Term, 1935. 


Xos. 6452-6453. 

Ohio Valley Rock Asphalt Company, Inc., 

Petitioner, 

v. ! 

Guy T. Helyerino, Commissioner of Internal Revenjue, 

Respondent. 


Appeals From the Board of Tax Appeals. 


BRIEF FOR PETITIONER. 


PRELIMINARY STATEMENT. 

These appeals are from decisions of the Boardl of 
Tax Appeals entered on July 31, 1933 (R. 35) pursu¬ 
ant to a memorandum opinion entered July 26, 1933 
(R. 29). The memorandum opinion is not reported. 
The appeals involve deficiencies in income taxes {'or 
the calendar years 1925 and 1929 in the respective 
amounts of $2,342.61 and $5,477.06 (R. 35). The yejirs 
1924 and 1928 are also indirectly involved by reason 

i 

of the net losses which would result from allowance! of 
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petitioner’s contentions and the consequent effect 
thereof on the 1 taxable years 19*25 and 1929 (R. 39). 
Pursuant to a stipulation as to venue (R. 36) the peti¬ 
tion for review was duly filed January 23, 1934 (R. 
34). 

The appeals are concerned with the right of the peti¬ 
tioner whose income is derived from the sale of natural 
rock asphalt, a depletable product, to deduct a reason¬ 
able allowance for depletion of its investment therein 
for the years affected. The respondent refused to al¬ 
low any deduction for depletion whatsoever for the 
years involved in these proceedings for the alleged 
reason that the data submitted failed to justify any 
certain deduction (R. 30). The Board sustained the 
respondent (R. 33). The petitioner filed with the 
Board a motion for rehearing on October 26, 1933, 
which was denied October 28, 1933 (R. 2, 6). 


STATEMENT OF FACTS. 

The petitioner, the Ohio Valley Rock Asphalt Com¬ 
pany, is a corporation organized under the laws of the 
State of Kentucky in March, 1922 (R. 31). The nature 
of the business carried on by the petitioner is the 
production and sale of natural rock asphalt which is 
quarried, crushed, pulverized and shipped for use in 
paving streets, roads, tennis courts, sidewalks and the 
like (R. 45). 

Upon organization, the petitioner took over certain 
mineral leases' for the removal of rock asphalt (R. 31). 
These leases had been accumulated by three individ¬ 
uals, F. 13. "Wood, W. H. Giltner and P. J. McGovern, 
and were assigned by them to the petitioner pursuant 
to a contract between the parties dated March 24, 1922 




Q 
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(R. 46, 77). There were a great many separate leases 
which were divided inlo two groups. One group! re¬ 
lated to about 2,000 acres near the town of Summit, 
Kentucky (R. 31), including the Reno, Hart and Rdady 
leases covering 300 to 350 acres (R. 132). The oilier 
group related to 35,000 to 45,000 acres in Hardin, lljart, 
Grayson and Breckon ridge Counties, hereinafter some¬ 
times referred to as ‘‘outside acreage” (R. 78). 

The petitioner paid Wood, Giltner and McGovjern 
as consideration therefor, the following: 


Cash.$122,464.57 

Stock. 121,623.53 

Bonds. 300,000.00 

$544,088.10 

In addition, petitioner agreed to pay rents or royalties 
to the lessors and to Wood, Giltner and McGovern, 
and to issue additional stock to the three men as more 
stock was sold to outsiders so that they would hjold 
32 per cent of the stock outstanding at all times l(R. 
32). ^ ! 

Of the total stock authorized and issued ($500,000 
par value (R. 51, 134)) seventy-one (71%) per cent or 
$358,162.50 was sold for cash at par (R. 121). j 
The bonds consisted of a total authorized issue!by 
the petitioner of $300,000 seven per cent ten year bonds 
maturing April 1, 1932 (R. 53), secured by mortgage 
(R. 80). There were numerous transactions in said 
bonds for cash at par (R. 58, 61). The respondent and 
the Board treated the bonds as having been issued at 
par (R. 34). Of the total bonds issued to Wood, Gtlt- 
ner and McGovern, $200,000 were in consideration j of 
the large acreage away from Summit (R. 31-32). 
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At the end of 1923, "Wood, Giltner and McGovern 
surrendered $150,000 par value of the bonds they had 
received from the petitioner. These bonds were can¬ 
celled. The reason for this adjustment in the consid¬ 
eration for the leases was that the petitioner had let 
the leases on about 20,000 acres away from Summit go 
to default because tliev believed the land did not con- 
tain merchantable asphalt in paying- quantities. At 
the same time and for the same reasons the three men 
also gave up their rights to receive additional stock on 
future sales (K. 32) then amounting to approximately 
$48,000 par value (R. 49). Giving effect to the said 
cancellation of the bonds and waiver as to stock, the 
adjusted cost was $394,088.10. 

The outside 1 acreage was never operated by the peti¬ 
tioner (R. 46). The leases held by the petitioner cov¬ 
ered a period of five years with a proviso for extension 
as long as mineral substances, including asphalt, were 
found in paying quantities (R. 48). The petitioner 
treated the leases on said outside acreage as having 
been abandoned in 1926 and 1927, 38,372.13 acres in 
1926 (R. 85-94) and 4,316.75 acres in 1927 (R. 95-96), 
or a total of 42,688.88 acres. 

The operations of the petitioner have been confined 
to the three tracts containing merchantable asphalt in 
the Summit area known as the Reno, Hart and Ready 
tracts, consisting of 300 to 350 acres (R. 56, 66, 67). 
The petitioner intensively core drilled on these three 
tracts shortly after the leases were acquired (R. 68). 
It also did some core drilling on the balance of the 
2,000 acres inithe Summit area but not intensively (R. 
68, 70). Core drilling was done only where the peti¬ 
tioner thought a section contained rock asphalt (R. 68, 
69). The core drill records covering the intensive core 
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drilling* in the Ready, Hart and Reno leases give jthe 
depth, quality and area of the rock asphalt, from which 
the petitioner’s engineer estimated the recoverable con¬ 
tent of merchantable asphalt as of the beginning of op- 
erations to be 500,000 tons (R. 67, 69). j 

The only production of rock asphalt by the petitioner 
from the commencement of operations up to and incljid- 
ing December 31, 1930 was from the Reno, Hart ajnd 
Ready tracts and totalled 328,877.85 tons (R. 67, 13 


qul 

6 ). 


From the same core drill records which automaticallv 
check themselves as production goes on (R. 70) the pe¬ 
titioner’s engineer estimated that the remaining recov¬ 
erable tonnage on December 31, 1930 amounted I to 
170,000 tons (R. 67, 69). The tons produced during ijhc 
years material to these proceedings were as follows) 

Year Tons Produced 

1924 54,167.49 

48,712.06 


1925 

1928 

1929 


47,452.00 

47,168.86 


(R. 136) 


ASSIGNMENT OF ERRORS. 


1. The Board erred in holding and deciding that tjie 
petitioner was not entitled to deduct from its gross ijn- 
come for the calendar years 1924,1925, 1928 and 1929 a 
reasonable allowance on account of the depletion of its 
asphalt reserves as provided by Section 234 (a) (8) of 
the Revenue Act of 1926 and Sec. 23 (1) of the Revenue 
Act of 1928. 

2. The Board’s finding that there is no evidence 6f 
the estimated mineral reserves as of anv date of all tile 
properties originally leased, or of the acreage awiy 


I 



fi 


from Summit in whole or in part, or of the entire 2,000 
acres at Summit is contrary to the evidence. 

3. The Board’s finding that there is no evidence that 

the 300 to 350 acres covered by the Reno, Hart and 

Ready leases alone contained merchantable asphalt is 

contrary to the evidence. 

* 


4. The Board erred in failing* to find as a fact that 
the 300 to 350 acres covered by the Reno, Hart and 
Ready leases' alone contained merchantable asphalt, 
and that the estimated mineral reserves reasonably 
known to have existed prior to 1923 on the entire acre¬ 
age was 500,000 tons. 


5. The Board erred in failing to find as a fact the 
number of tons of asphalt produced and or shipped by 
the petitioner during* the years 1923 to 1930, inclusive, 
and in failing* to base a depletion allowance on such 
production and/or shipments. 


6. The Board’s finding* that Wood, Giltner, and Mc¬ 
Govern paid the lessors no more than nominal amounts 
for entering* into the leases is not supported by and is 
contrary to the evidence. 


7. The Board’s finding* that no attempt was ever 
made to prove any of the acreage away from Summit 
is not supported by any evidence and is contrary to the 
evidence. 


8. The Board erred in failing* to exercise its best 
judgment and determine the cost for depletion pur¬ 
poses of the Reno, Ready and Hart leases. 

9. The Board erred in failing* and refusing to grant 
the petitioner’s motion for rehearing*. 


10. The Board erred in ordering and deciding u^on 

redetermination that there was a deficiency for [the 

calendar years 1925 and 1929 in the amounts of 
* 

$2,342.61 and $5,477.06, respectively. 

STATUTES AND REGULATIONS INVOLVE^. 

Pertinent provisions of the statutes and regulations 
involved are set forth in the Appendix, infra, pp. 27-29. 

SUMMARY OF ARGUMENT. | 

1 

The applicable statutes provide for a reasonable al¬ 
lowance for depletion according to the peculiar condi¬ 
tions in each case. 'When, therefore, as in this case, 
the taxpayer’s sole business is the production and sale 
of a depletablc product, it necessarily follows that h$ is 

entitled to a recovery of his investment therein bv w L av 

i \ 

of depletion. Yet, the petitioner has not been allowed 
one penny of depletion. 

Notwithstanding the voluminous evidence produced 
by the petitioner and the absence of any by the respon¬ 
dent, the Board’s denial of any deduction is based ubon 
its inability to determine from the record that peti¬ 
tioner was entitled to deduct “any specific amount for 
depletion for any year." (Italics ours) 

"While we feel there was sufficient evidence before the 

i 

Board from which a reasonable allowance for depletion 
could have been deermined, the Board sua spoute cojild 
have called for the production of additional evidence 
so as to remedy any defect it conceived there might! be 

• ♦ w 

in the record before it in order to do justice and av^id 
the imputation of arbitrary action. Certainly it should 
have granted the petitioner’s motion for rehearing, j It 
is not incumbent upon a taxpayer to prove a depletion 
allowance to a definite certainty. 
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There can be no doubt as to the total cost to the peti¬ 
tioner of the leased properties since the bonds and stock 
issued by the petitioner, in part consideration therefor, 
were proved to have been worth par. We feel that the 
only possible deficiency, if there be one, in the record 
before the Hoard was as to the allocation of that cost 
to the productive leases. This defect, if it exists, can 
readilv be cured. 

The cases should be remanded to the Board with di¬ 
rections to ascertain a reasonable allowance for deple¬ 
tion for the vears affected. 


ARGUMENT. 

1. The Board erred in holding and deciding that the pe¬ 
titioner was not entitled to deduct from its gross 
income for the vears involved a reasonable allow- 
ance on account of the depletion of its asphalt re¬ 
serves. 


The nature Of petitioner’s business is the production 
and sale of natural rock asphalt which is quarried, 
crushed, pulverized and shipped for use in paving 
streets, roads, tennis courts, sidewalks and the like. 
Unquestionably the petitioner's income is from the sale 
of a depletable product and yet neither the respondent 
nor the Board has permitted it to deduct any amount 
for depletion although both recognize the petitioner’s 
right to such deduction. The allowance of a deduction 
for depletion has been referred to as a return of capital 
or as equivalent to the recovery of cost of raw mate¬ 
rials before ascertaining taxable income. 

In United States v. Ludey, 274 U. S. 295, 302, 303, the 
Court said: 



“The depletion charge permitted as a deduction 
from the gross income in determining the taxable 
income of mines for any year represents tiie reduc¬ 
tion in the mineral contents of the reserves from 
which the product is taken. The reserves are rec¬ 
ognized as wasting assets. The depletion effected 
by operation is likened to the using up of raw pia- 
terial in making the product of a manufacturing 
establishment. As the cost of the raw material 
must be deducted from the gross income before the 
net income can be determined, so the estimated cost 
of the part of the reserve used up is allowed. jTlie 
fact that the reserve is hidden from sight presents 
difficulties in making an estimate of the amount of 
the deposits. The actual quantity can rarely] be 
measured. It must be approximated. And [be¬ 
cause the ouantitv originallv in the reserve is !not 
actually known, the percentage of the whole with¬ 
drawn in any year, and hence the appropriate de¬ 
pletion charge, is necessarily a rough estimate. 
But Congress concluded, in the light of experience, 
that it was better to act upon a rough estimate 
than to ignore the fact of depletion. 






& 


# 




“The proviso limiting the amount of the deduc¬ 
tion for depletion to the amount of the capital! in¬ 
vested shows that the deduction is to be regarded 
as a return of capital, not as a special bonus jfor 
enterprise and willingness to assume risks.” j 

Also the Court said in IIriver}ng v. Falk, 291 U S. 

183, 187: " | 

“The plain purpose, we think, was to tax olnlv 
that portion of the proceeds remaining after 
proper allowance for depletion. This allowance 
represents property consumed, is treated as if cap¬ 
ital assets, and no tax is laid upon it. The statute 
must be so applied in practice as to carry out this 


purpose. 


9 9 
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See also Painter v. Bender, 287 U. S. 551; TFeiss v. 
Wiener, 270 V. S. 333; Signal Gasoline Corp. v. Com- 
missioner, G6 F. (2d) 880; Champlin v. Commissioner, 
78 F. (2d) 905. 

hi ChampHn v. Commissioner , supra , at page 910, 
the following significant statement appears: 

“The rule that income and depletion should go 
hand in hand seems not onlv to be the settled and 
practicable rule, but it is without question the just 
one." 

The petitioner recognizes that in a proceeding before 
the Board of Tax Appeals the Commissioner's deter¬ 
mination is prima facie correct but that presumption 
disappears when the Commissioner’s determination is 
shown to be without rational foundation and excessive. 
Helve ring v. Taylor , 293 U. S. 507. This the petitioner 
did by showing that it had an investment in depletable 
properties from which it derived its income and as to 
which the Commissioner made no allowance for deple¬ 
tion. 

The years 1924 and 1928 are important to these pro¬ 
ceedings since, if a reasonable allowance for depletion 
is permitted for those years, net losses may develop 
which under the act mav be carried forward to the next 
succeeding taxable vears, namelv, 1925 and 1929, re- 
spectively. 


2. The Board’s finding that there is no evidence o£ the 
estimated mineral reserves as of any date c|f all 
the properties originally leased, or of the acreage 
away from Summit in w r hole or in part, or of the 
entire 2,000 acres at Summit is contrary to the evi¬ 
dence. 

Unfortunately in these cases the Board issued a 
memorandum opinion and accordingly made no specific 
findings of fact. Such findings as exist must be gleaned 
from the opinion which at best is unsatisfactory. I The 
duty rests on the Board to make findings of fact. ! Dil- 
ler v. Commissioner (C. C. A. 9), decided June 28, 1.937. 

The Board states: 

“There is no evidence of the estimated mineral 
reserves as of any date of all of the properties 
originally leased, or of the acreage away from 
Summit in whole or in part, or of the entire £,000 
acres at Summit.” (R. 33.) 


It is of no consequence what the mineral content of 
the outside acreage was, if any. The petitioner 
promptly determined that as to such tracts there! was 
no commercially recoverable tonnage due to thej iso¬ 
lation from transportation facilities and the prohib¬ 
itive cost of producing and marketing whatever | ton¬ 
nage might be contained therein (R. 49, 57, 60, 107). 
In consequence, it permitted 20,000 acres to go t<j de¬ 
fault and effected an adjustment of the cost by agree¬ 
ment with Wood, Giltner and McGovern. The B^ard 
recognized the “adjustment in the consideration r as 
to the outside acreage by reason of the fact that] the 
petitioner “believed the land did not contain merchant¬ 
able asphalt in paying quantities.” (R. 32). It sterns 
hardly appropriate, therefore, for the Board seridusly 
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to raise the question as to the estimated mineral re¬ 
serve in the outside acreage. 

The value placed upon this outside acreage in the 
first instance was $200,000 as stated by the Board (R. 
31-32) and under the agreement dated December 20, 
1923, Wood, Giltner and McGovern surrendered to the 
petitioner for cancellation $150,000 in bonds and 
waived the right to receive approximately $48,000 in 
stock. This adjustment in effect undid the transac¬ 
tion whereby the petitioner purchased the outside acre¬ 
age and wiped out its investment therein. The leases 
on the outside acreage were treated by the petitioner 
as difinitely abandoned in 1926 and 1927 (R. 85-96) 
upon the expiration of the five year periods covered 
by the leases. (R. 74.) 

At no time was there any production from the out¬ 
side acreage (R. 46); in fact, other companies which 
undertook to operate in that territory subsequently to 
the abandonment by the petitioner hopelessly failed, 
thereby confirming the view of the petitioner that there 
was no commercially available tonnage of asphalt in 
paying quantities. (R. 60, 64, 66.) 

Eliminating from consideration the outside acreage, 
there remain the leases contained in the Summit area 
comprising about 2,000 acres. At the inception of the 
petitioner there had already been attempts to prove 
the acreage by a process known as “pitting” (R. 57, 
63). The principal leases involved in this area cov¬ 
ered the Reno, Hart and Ready tracts comprising from 

300 to 350 acres. These tracts were intensivelv core 

* 

drilled and from the core drill records the estimated re¬ 
coverable mineral was ascertainable. Some core drill¬ 
ing was later done on the remaining tracts in the 
Summit area, though not intensivelv since intensive 





core drilling- was not warranted from the results ob¬ 
tained. (R. 68, 70.) 

The record is silent as to the ultimate disposition of 
the leases in the Summit area other than the Reno, 
Mart and Ready leases but the fact that the only opera¬ 
tions of the company up to and including* December 31, 
1930 (R. 136), have been confined to the three tracts 
justifies the inference that there was no merchantable 
asphalt therein contained. If, as we believe, thej en¬ 
tire investment of natural rock asphalt by the peti¬ 
tioner is confined to 2,000 acres in the Summit ajrea, 
it is of secondary importance whether the tonnage is 
concentrated in three leases or scattered over the en¬ 
tire acreage. Any ambiguity as to this point could 
readily be clarified by the production of a small amount 
of additional evidence. It is to be noted in this (*on- 
nection that no evidence whatsoever was introduced 
by the respondent. 


3-4. The Board should have found as a fact that the 
Reno, Hart and Ready tracts alone contained mer¬ 
chantable asphalt and that the estimated mineral 
reserve at the commencement of operations Vas 
500,000 tons. 


Assignments of error numbered 3 and 4 are so| re¬ 
lated that they will be discussed together under jliis 
heading. 

The Board’s statement that “the evidence does inot 
show that this tract alone contained merchantable as¬ 
phalt” (R. 33) no doubt refers to the tracts covered 
bv the Reno, Hart and Readv leases. In the discussion 
under the previous point, it has been shown that jthe 
outside area of 35,000 to 45,000 acres has been elim¬ 
inated from petitioner’s investment by the adjustment 
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in the consideration for the leases. It has likewise 
been shown that the operations of the petitioner have 
been at all times confined to tile Reno, Hart and Ready 
tracts in the Summit area. The lack of operations 
elsewhere and the failure to intensively core drill on 
the balance of 1 the Summit area warrant a reasonable 
inference that all of the merchantable asphalt is con¬ 
tained in the Reno, Hart and Readv tracts. 

This inference is supported by the testimony of the 
petitioner's engineer Marshall appearing at page (57 
of the record which reads: 


U I undertook to determine the tonnage content 
of asphalt in the so-called Summit tract—to be 
more specific those tracts known as the Reno, Hart 
and Ready tracts.” 


This statement combined with his testimony that he 
went with the’company in October, 1923 (R. 66), that 
he did “very little core drilling on that portion of the 
2,000 acres apart from the 300 acres" (Ready, Hart 
and Reno leases) (R. 68), and that intensive core drill¬ 
ing was done only on the part thought to contain as¬ 
phalt, leads to the conclusion that the only merchant¬ 
able asphalt was concentrated in those three tracts. The 
petitioner began operations in 1923 and the latest year 
involved in thise appeals is the year 1929. There would 


be no object in the petitioner’s seeking to understate 
its estimated .recoverable tonnage for the purpose of 
seeming a higher rate of depletion when some of the 
intervening vears are definitely closed. 

The Board no doubt considered the possibility that 
some of the remaining tracts in the Summit area con¬ 
tained merchantable asphalt even though there had 
been no production through 1930 which, if true, would 
call for an apportionment of the cost to those leases 


with a consequent reduction in the rate of depletion. 
The recoverable tonnage of a mineral product can duly 
be estimated. “The actual quantity can rarely be 
measured but must be approximated”. United States 
v. Ludey. supra. The Revenue Acts and the Comn|iis- 
sioner's Regulations make provision for revision of the 
estimate to give effect to demonstrated errors in the 
original estimate as well as new discoveries. See 
Sample-Durick Co.. Inc., 35 B. T. A. 1186. 

In the long run the taxpayer will recover his invest¬ 
ment by depletion deductions on the basis of the 01 


ur¬ 


inal estimate as modified bv anv such changes. Thus, 
if it later develops that there was merchantable as¬ 
phalt recoverable on the balance of the Summit aijea, 
at that time there would be an appropriate adjustment 
of the depletion rate. The fact, however, that tli^re 
has been no production up to as recently as December 
31, 1930, renders such possibility very remote. j 

In rejecting the petitioner’s estimate of 500,000 tqns 
of recoverable rock asphalt, the Board erroneously 
stated that the estimate was “at the wrong end of tjhe 
period”. In this view the Board has failed to prop¬ 
erly interpret the evidence before it. The estimate \\jas 
prepared by the company’s engineer Marshall frdm 
core drill records which had been made by his prede¬ 
cessor based upon the intensive core drilling in the 
Summit area. From those records any other qualified 
engineer could have computed the estimated recover¬ 
able tonnage at the beginning of operations just ^s 
Marshall did. 

It is no reflection upon the accuracy of the core drill 
records that actual production over a period of years 
has automatically checked the estimate; on the con¬ 
trary such check renders the estimate more depenjl- 
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able. After stating the method employed in using the 
core drill records, Marshall testified the estimated con¬ 
tent was 500,000 tons (R. 69). The same core drill 
records were the basis for his estimate of the remain¬ 
ing recoverable tonnage on December 31, 1930 of 


170,000 tons after giving effect to the actual produc¬ 
tion. In other words, Marshall first determined the to¬ 
tal recoverable tonnage of 500,000 from the core drill 
records and deducted therefrom the production figures 
for 19-3 to 1930, inclusive, thereby arriving at what 
was supposed to be left, namely, 170,000. As he states, 
“the accuracv of those conclusions is checked bv vour 

* ♦' m/ 

production as you go along”. (R. 69.) 

This is an entirely different method from that which 
the Board states was used, namely, “a figure arrived 
at by adding the total production up to the close of 


1930 to the estimated mineral reserves at the close of 
1930” (R. 33). It would be difficult to conceive a more 
accurate method of estimating the recoverable content 
of a mineral property than that employed by the peti¬ 
tioner. 


The Board should have found that all of petitioner’s 
investment in merchantable asphalt was confined to 
the Reno, Hart and Ready leases and that the total 
estimated tonnage was 500,000. If, in its opinion, 
there was some doubt which could be clarified bv the 
production of additional evidence, an opportunity 
should have been given the petitioner to satisfy the 
Board in that regard. This is consistent with the uni¬ 
form view which has been adopted by the Courts. 

In Helvering v. Taylor, supra, as appears at page 
508, the question was: 


“Whether the Circuit Court of Appeals erred 
in remanding this case to the Board of Tax Ap- 






peals for a new hearing on the ground that jthe 
Commissioner’s determination of the amount) of 
income was incorrect, although the taxpayer had 
failed to prove facts from which a correct deter¬ 
mination could he made.” i 


There, as in the case at bar, there was a memoran¬ 
dum opinion of the Board and no findings of fact, as 
such, were made. The decision of the Circuit Court 
of Appeals reversing and remanding the case to [the 
Board of Tax Appeals was affirmed. 

In line with II dec ring v. Taylor, supra, this Colurt 
has remanded cases where the Board’s action \Vas 
arbitrary. In fact, Fairmouut Cemetery Association 

v. Helvering, 65 App. D. C. 38 and . App. 

I). C., decided July 12, 1937, was twice 

remanded on that account. Even prior to the Taylor 
decision, however, this Court did not hesitate to re¬ 
mand a case to the Board for similar cause. Seymour 
Mfg. Co. v. Burnet, 61 App. I). C. 22. j 

Decisions of other courts are to the same effdet. 
Biller v. Commissioner (C. C. A. 9), decided June j28, 
1937; Sturtevaut Co. v. Commissioner, 75 F. (2d) 3^6; 
Foss et al. v. Commissioner, 75 F. (2d) 326; Buffalo 
Union Furnace Co. v. Helvering , 72 F. (2d) 399; Na¬ 
tional Lumber and Tie Co. v. Commissioner, 90 F. (2d) 
216; Clements v. Commissioner, 88 F. (2d) 791. j 

I 

5. The Board erred in failing- to find as a fact the nujn- 
ber of tons of asphalt produced and/or sold by t}ie 
petitioner, and in failing to base a depletion allow¬ 
ance thereon. 

As one reason assigned bv the Board for the denial 
of any deduction for depletion the memorandum opin¬ 
ion states: “Finally there is no evidence of mineral 
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sold in any year" (R. 33). It must be acknowledged 
that the tonnage statement introduced in evidence by 
the petitioner as Kxhibit 24 (R. 136) was restricted to 
showing the production in tons of rock asphalt from 
the beginning of operations in 1923 to and including 
the year 1930. However, the same statement contained 
the number of tons shipped during each year and, al¬ 
though it is not in the record, the respondent is aware 
of the fact that the shipments so stated constitute the 
number of tons sold during the respective years. It 
would have involved little additional inquiry on the 
part of the Board to have ascertained the number of 
tons sold during the years involved, if, in its opinion, 
the number of tons sold was determinative of the de¬ 
pletion allowance. 

The matter of whether the depletion allowance is 
to be measured by the tons produced or the tons sold 
is not altogether free from doubt, particularly where, 
as in this case, the Commissioner's Regulations con¬ 
flict as to the different years involved. All of the Rev¬ 
enue Acts, at least beginning with the Revenue Act of 
1918 and extending through the Revenue Act of 1928, 
have made provision for “* * * a reasonable allow¬ 
ance for depletion * * * according to the peculiar con¬ 
ditions in each case * * It is interesting to note the 


varying provisions in the Commissioner's Regulations 
under those acts, notwithstandig the above quoted 
portion is identical in all of the acts. A comparison 
of the provisions in the Commissioner's Regulations 
dealing specifically with this point is as follows: 
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Revenue 

Regula¬ 

Article 

Act 

tions 

Number 

1918 

45 

210 

1921 

62 

210 

1924 

65 

211 

1926 

69 

211 

1928 

74 

231 


Number of Unit is 


OU1LI 

“Sold or produced” 
“Sold or produced” 
“Sold” 

“Sold” 


As shown above, Article 211 of Regulations 65 per¬ 
mitted the computation of depletion sustained by njiul- 
tiplying the unit value for depletion by the number of 
units sold or produced within the taxable year. jBe- 
cause of petitioner’s claim that its corrected net l|oss 
for the year 1924 should be applied to its net income 
for the year 1925, the depletion deduction for the year 
1924 was in issue in the case at bar. It is obvious that 
the computation of the depletion deduction should I be 
uniform for all years. See Lake Charles Naval Stories, 
25 B. T. A. 173, 179. Being permitted by Article if 11 
of Reg. 65 to use units produced for the year 1924 itj is 
certainly reasonable for the petitioner to use mi\its 
produced in its computation for subsequent years. The 
petitioner relied upon this Article in making its proof. 

The Board cites only one case (Inspiration Consoli¬ 
dated Copper Co., 11 B. T. A. 1425) in support of i.ts 
position that the number of units sold controls, (pn 
the contrary there are many cases where the depletion 
allowance has been computed on the basis of the nuiln- 


ber of units produced. Grand River Gravel Co., £2 
B. T. A. 1124, 1125; Uailey-Ola Coal Co., 24 B. T. A. 
895. In Brier Hill Collieries v. Commissioner, 50 
(2d) 777, affirming 12 B. T. A. 500, there was involved 
the question of allowance for depletion for the veal's 
1918 to 1923, inclusive, under the Revenue Acts of 1918 
and 1921. Both the Board of Tax Appeals and the 
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Circuit Court of Appeals approved the allowance on 
the basis of the number of tons mined—the basis em¬ 


ployed by the Commissioner. This is of particular 
significance in view of the provision in the 1918 Reg¬ 
ulations that the computation should be on the basis of 
the number of units “sold”' whereas under the 1921 


Regulations it was on the basis of the number of units 
“sold or produced”. Ali of these decisions are later 
in point of time than the case cited by the Board and, 
therefore, raise serious doubt as to the proper basis 
for computing the allowance. Under these circum¬ 
stances if the Board felt that the number of tons sold 


was determinative, it should have called for those fig¬ 
ures in order to do justice and ascertain a reasonable 
allowance for depletion. 


6. The Board’s finding that Wood, Giltner and McGov¬ 
ern paid the lessors no more than nominal amounts 
for entering into the leases is not supported by and 
is contrary to the evidence. 


It was testified that Giltner and Wood each incurred 
about $50,000 expenses or a total of $100,000 in con¬ 
nection with acquiring said leases. This is without re¬ 
gard to the amount of time involved in assembling* 
them which in the case of Giltner amounted to approx¬ 
imately three years (R. 59). Surely such expense 

could hardlv be referred to as “nominal.” 

%> 

The cost of the leases to Wood, Giltner and McGov¬ 
ern, however, is immaterial so far as the petitioner's 
cost is concerned. The amount of stock issued to these 


three individuals as 


part consideration 


for the leases 


did not exceed 24 per cent of the total stock issued (R. 
121) so that there is no occasion to inquire as to the 
cost of the leases to those individuals. There is no 
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i 

suggestion that the ease falls within the reorganiza¬ 
tion provisions of the act so as to require the peti¬ 
tioner to adopt as its basis, the basis in the liandjs of 
Wood, Giltner and McGovern. | 

i 

i 

7. The Board’s finding that no attempt was ever ipade 

to prove any of the acreage away from Summit is 
not supported by any evidence and is contrary to 
the evidence. 

i 

j 

The 4 ‘acreage awav from Summit” otherwise re- 

ferred to as the “outside acreage” lias, we believe, 

been sufficiently discussed under points 2, 3 and 4 

above to definitelv eliminate it from further consul- 

♦ 

eration. 

8. The Board erred in failing to exercise its best judg¬ 

ment and determine the CGst for depletion bur- 
poses of the Reno, Ready and Hart leases. | 

All of the evidence in these cases points to the fact 
that the merchantable asphalt in the leases acquired 
by the petitioner was concentrated in the three tracts 
covered by the Reno, Ready and Hart leases, 'j'he 
“adjustment in the consideration” referred to by the 
Board (R. 32) and the abandonment of the leases [in¬ 
volved in the outside acreage definitelv eliminates die 
outside area from consideration. The adjusted cost 
of $394,088.10 must of necessity be confined therefore 
to the Summit area of 2,000 acres. It has heretofore 

i 

been shown that all the merchantable asphalt in tjhe 
Summit area was undoubtedly concentrated in thOse 
three tracts. It was, however, within the power of tjhe 
Board to inquire whether there was in fact any bakis 
for considering that there was merchantable aspliklt 




in other leases embraced in the Summit area and in 
case of doubt to call for further evidence on that point. 
As stated in Torrey Co. v. Commissioner, 84 F. (2d) 
659, 660: 

“The Board may require production of addi¬ 
tional evidence when it appears that it cannot do 
justice to the taxpayer because of deficiencies in 
the record. Underwood v. Commissioner, 56 F. 
(2d) 67 (C. C. A. 4).” 


If it were satisfied with the record before it, the Board 
should at least have made an honest attempt to arrive 
at a fair and reasonable allowance for depletion in 
order to avoid sustaining the arbitrarv action of the 
Commissioner, and to do justice. As was said in 
Kansas City Southern Railway v. Commissioner, 75 F. 
(2d) 7S6, 790: 


“In hearing’s before the Board as in trials be¬ 
fore the courts, justice ordinarily requires that all 
of the issues growing out of a particular contro¬ 
versy be disposed of upon their merits, whenever 
that can be done/’ 


The following language from the opinion in Sturte- 
vant Co. et al. v. Commissioner, supra, at pages 323- 
324, is appropriate: 


“That such value could not be shown to a mathe¬ 
matical certaintv did not relieve the Board of the 

* 

burden of determining what it was in excess of 
the sum allowed bv the Commissioner. Helvering 
v. Taylor, supra. Courts and juries often have to 
fix values and damages when they cannot be re¬ 
duced to a definite sum by computation. Good 
business judgment must then determine, and a 
failure or refusal to exercise that judgment con¬ 
stitutes an error of law 7 . Conrad & Co. v. Com- 
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missioner, 50 F. (2d) 576 (C. C. A. 1); Blackjner 
v. Commissioner (C. C. A.), 70 F. (2d) 255, 92 A. 
L. R. 982. See, too, Tracy v. Commissioner, 5i> F. 
(2d) 575 at page 579 (C. C. A. 6); Plaut & Cel. v. 


Commissioner (C. C. A.), 46 F. (2d) 306; Cohen 
v. Commissioner (C. C. A.) 39 F. (2d) 540; Sioux 
City Stock Yards Co. v. Commissioner (C. C. A.), 
59 F. (2d) 944. In some of these cases no value 
whatever was allowed by the Board. But the mat¬ 
ter does not depend on any technicality. The jtest 
is as above stated. The findings of the Board ir|ust 
be set aside and the entire question reheard.’] 


In the companion case of Foss et al. v. Commis¬ 
sioner, supra, at page 330, the Circuit Court of Ap¬ 
peals for the First Circuit said: 


“The effect of these taken together is that jthe 
findings of the Board were not based on all the 
evidence in the case and seem to us to have been 
arrived at in an arbitrary and unfair manner, |md 
due process has been denied the petitioners.” 


The following language from Clements v. Commis¬ 
sioner, 88 F. (2d) 791, 793, is quoted with approval in 
National Lumber and Tie Co. v. Commissioner, 90j F. 
(2d) 216, 219, and is informative on this point: j 

“It is true that the petitioner did not prbve 
facts sufficient to enable the Board to make anjac¬ 
curate apportionment or to find the precise amount 
of tax due from her, but it does not follow that 
she was not entitled to relief from the wrongful 
assessment made against her. Under very similar 
circumstances, presented to the Circuit Court of 
Appeals in the Second Circuit, it was held tljat, 
where the refusal of the Board of Tax Appeals to 
make an apportionment of value between stobks 
of different classes left the taxpayer to pay an 

I 


I 
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‘arbitrary 1 and excessive' tax, it was the duty of 
% ' %> 

the court to reverse and remand for further pro¬ 
ceedings. Taylor v. (’ommissioner (C.C.A.), 70 
F. (2d) 619. The position of the Court of Appeals 
was fully sustained by the Supreme Court on cer¬ 
tiorari. Helvering v. Tavlor, 293 U. S. 507, 55 S. 
Ct. 287, 78 L. Ed. 623. 

“As the decision of the Board of Tax Appeals in 
this case leaves the petitioner to pay a tax which 
appears to be ‘arbitrary and excessive' on the facts 
found bv the Board, the decision is reversed and 
the case is remanded with directions to the Board 
to proceed to final decision in accordance here¬ 
with. * * ! The Board should consider the testi¬ 
mony already taken and such further competent 
testimony as mav be offered." 


In the light of the decisions above discussed the 
action of the Board in failing to ascertain the cost of 
the Reno, Ready and Hart leases and the consequent 
failure to allow any deduction for depletion was 
plainly arbitrary and calls for the remanding of the 
cases bv this Court. 


9. The Board erred in failing and refusing to grant 
the petitioner’s motion for a rehearing. 

When by its memorandum opinion the Board dis¬ 
closed what it considered constituted deficiencies in the 
record before it, the petitioner filed a motion for re¬ 
hearing with a view to securing the opportunity to sup¬ 
ply what wys 1 conceived by the Board to be a lack of 
evidence as to particular facts. The motion for rehear¬ 
ing was undoubtedly proper and in view of the un¬ 
doubted fact that petitioner had shown the Commis¬ 
sioner's action in denying any allowance for deple¬ 
tion to have been arbitrary, the motion for rehearing 


should have been granted. As was said in Hel vexing 

v. Taylor, 293 U. 8. 507, 515-516: j 

i 

44 But, where as in this case the taxpayer’s Evi¬ 
dence shows the commissioner’s determination to 
be arbitrarv and excessive, it mav not reasonalblv 
be held that he is bound to pay a tax that con¬ 
fessedly he does not owe, unless his evidence was 
sufficient also to establish the correct amount tjhat 
lawfully might be charged against him. On jthe 
facts shown by the taxpayer in this case, the board 
should have held the apportionment arbitrary and 
the commissioner’s determination invalid. Th|en, 
upon appropriate application that further hearjng 
be had, it should have heard evidence to shpw 
whether a fair apportionment might be made apd, 
if so, the correct amount of the tax. The rule for 
which the commissioner here contends is not con¬ 
sonant with the great remedial purposes of fhe 
legislation creating the Board of Tax Appeals.” 

I 

The Circuit Court of Appeals for the Second Circuit 
in Buffalo Union Furnace Co. v. Helvering, 72 F. (2fl) 
399, 403, stated: j 

4 4 As we said in Taylor v. Helvering, ComT., 70 
F. (2d) 619, 621, the statute itself provides for a 
rehearing when 4 justice mav require’ one (Spc. 
1003 of the Revenue Act of 1926 [26 USCjA 
12261): and this we think enables us to moderate 
the severity of a rigid application of the burden Of 
proof.” 


The above quotation precedes the following sentence 
in the Taylor case, 70 F. (2d) 619, 621: 


4 ‘It is impossible to suppose that ‘justice’ re¬ 
quires one (rehearing) only in case the Commis¬ 
sioner has failed to make out his case.” 


10. The Board erred in ordering and deciding upon 
redeterminaticn that there was a deficiency for 
the calendar years 1925 and 1929 in the amounts 
of $2,342.61 and $5,477.06, respectively. 


The decisions of the Board ordering and deciding 
that there were deficiencies for the calendar years 1925 
and 1929 in the respective amounts of $2,342.61 and 
$5,477.06 have been clearly shown to have been arbi¬ 
trary and without regard to the Board’s dutv to do 
justice. Thev should accordingly be remanded with 
directions to joermit the petitioner to submit additional 
evidence if, in the opinion of the Court, such evidence 
is required in order to arrive at a reasonable allowance 
for depletion for each of the years involved. 


CONCLUSION. 

For the foregoing reasons it is respectfully submitted 
that the Boafd erred in sustaining the Commissioner’s 
denial of any depletion allowance whatsoever for the 
years 1924, 1925, 1928 and 1929 and accordingly, the 
cases should be reversed and remanded to the Board. 

J. Nelson Anoekson, 
Munsey Building, 
Washington, D. C., 
Attorney for Petitioner. 


Stanley Worth, 
Of Counsel. 


APPENDIX. 


Statutes 

i 

The Revenue Acts of 1924 (43 Stat. 253), 1926 ([44 
Stat. 9) and 1928 (45 Stat. 795) are practically identi¬ 
cal insofar as they relate to these appeals. 

The Revenue Act of 1926 provides: 


“SEC. 234. (a) In computing the net income bf 
a corporation subject to the tax imposed by sec¬ 
tion 230 there shall be allowed as deductions: 


i 

“(8) In the case of mines, oil and gas weps, 
other natural deposits, and timber, a reasonable 
allowance for depletion and for depreciation of 
improvements, according to the peculiar condi¬ 
tions in each case; such reasonable allowance jn 
all cases to be made under rules and regulations 
to be prescribed by the Commissioner with the ap¬ 
proval of the Secretary. In the case of leases the 
deductions allowed by this paragraph shall be 
equitably apportioned between the lessor and les¬ 
see;” 

Regulations 

The applicable provisions of Treasury Regulations 
69 (Arts. 201, 203, 209, 211) and Regulations 74 (Arts. 
221, 223, 229, 231) promulgated under the Revenup 
Acts of 1926 and 1928, respectively, are substantially 
the same insofar as they affect these appeals. 

Regulations 69 provide as follows: 

“ART. 201. Depletion of mines, oil and gas 
wells; depreciation of improvements. —Sections 
214 (a) (9) and 234 (a) (8) provide that tax'r 
payers shall be allowed as a deduction in compute 
ing net income in the case of natural deposits 4 
reasonable allowance for depletion of mineral and 
for depreciation of improvements. * * * 
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“The essence of these provisions of the statute 
is that the owner of mineral deposits, whether 
freehold or leasehold, shall, within the limitations 
prescribed, secure through an aggregate of annual 
depletion and depreciation deductions the return 
of either the cost of his property, or the value of 
his property on the basic date plus, in either case, 
subsequent allowable capital additions. * * *” 

“ART. 203. Amount returnable through, deple¬ 
tion and depreciation deductions in the case of 
lessee.—(a) In the case of a lessee, the amount re¬ 
maining in any year returnable through depletion 
and depreciation deductions is (1) the value as of 
the basic date of the lessee's equity in the property 
plus (2) susequent allowable capital additions and 
minus (3) depletion and depreciation sustained, 
whether legallv allowable or not, from the basic 
date to the taxable year, and minus (4) the re¬ 
sidual value of other property at the end of opera¬ 
tions. The amount returnable through depletion 
is the total capital remaining less the sum recover¬ 
able through depreciation. * * * 

“(d). The value of a lessee’s equity in a proven 
mineral property acquired on or after March 1, 
1913, is to be taken to mean its cost. * * * ” 

“ART. 209. Determination of mineral contents 
of mine.—Every taxpayer claiming a deduction 
for depletion of mines for a given year will be re¬ 
quired to estimate or determine with respect to 
each separate property the total units (tons, 
pounds, ounces, or other measure) of mineral 
products reasonably known, or on good evidence 
believed, to have existed in the ground on the basic 
date, according to the method current in the in¬ 
dustry and in the light of the most accurate and re- 

V W 

liable information obtainable. * * * 

“If information subsequently obtained clearly 
shows the estimate to have been materiallv erro- 
neous, it may be revised with the approval of the 
Commissioner.” 
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“ART. 211. Computation of deduction for de¬ 
pletion of mineral deposits.—(a) Depletion is! al¬ 
lowable ‘according* to the peculiar conditions! in 
each case.’ When the depletion actually Sus¬ 
tained, whether legally allowable or not, from |the 
basic date equals the cost or value on the bejsic 
date plus subsequent allowable capital additions, 
no further deduction for depletion will be allowed 
except when the deduction is based upon discovery 
value or upon the income from the property. (See 
articles 202, 203, 204, 221 and 222.) i 

“(b) When the value of the property at |he 
basic date has been determined and the allowance 
is based upon such value, depletion sustained for 
the taxable year shall be computed by dividing {he 
value remaining for depletion by the number of 
units of mineral to which this value is applicable, 
and by multiplying the unit value for depletion, so 
determined, by the number of units sold within {lie 
taxable year. 


The applicable provisions of Treasury Regulations 
65 promulgated under the Revenue Act of 1924 4 re 
likewise substantially the same with the exception jof 
Article 211. The important distinction is the follow¬ 
ing italicized portion of Article 211 (b) of Regula¬ 
tions 65: 


“(b) When the value of the property at tjlie 
basic date has been determined, depletion sus¬ 
tained for the taxable year shall be computed by 
dividing the value remaining for depletion by the 
number of units of mineral to which this value is 
applicable, and by multiplying the unit value for 
depletion, so determined, by the number of units 
sold or produced within the taxable year. * * * ” 
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In the United States Court of Appeals 
for the District of Columbia 

_ 

Nos. 6452-6453 j 

Ohio Valley Rock Asphalt Company, ike., 

petitioner ! 

v. 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 

OA r PETITION FOR REVIEW OF DECISIONS OF THE UNITED 
STATES HOARD OF TAX APPEALS 

BRIEF FOR THE RESPONDENT 

OPINION BELOW 

This is an appeal from decisions of the 
States Board of Tax Appeals (R. 35) entered. in 
favor of the respondent pursuant to the Board’s 
opinion (R. 29-34) which is unreported. Peti¬ 
tioner filed motions for rehearing on October!26. 
1933, which were denied by the Board on October 
28,1933 (R. 2, 6) without opinion. 

JURISDICTION 

i 

This appeal involves income tax deficiencies for 
1925 and 1929 in the respective amounts of $2,- 


Un|ted 
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342.61 and $5,477.06 and is taken from decisions 
of the Board entered July 31, 1933 (R. 35). The 
petition for review (R. 36-41) was filed on January 
25, 1934 (R. 36). The parties stipulated that the 
decision of the Board might be reviewed by this 
Court (R. 36) whose jurisdiction rests upon the 
provisions of Sections 1001-1003 of the Revenue 
Act of 1926, c. 27, 44 Stat. 9. 

QUESTION PRESENTED 

"Whether petitioner is entitled to deductions for 
depletion of rock asphalt extracted from leased 
lands and sold in 1925 and 1929. 

STATUTES AND REGULATIONS INVOLVED 

These will be found in the Appendix, infra, 
pp. 21-25. 

STATEMENT 

In March 1922, three individuals, F. D. Wood, 
W. H. Giltner, and Phil J. McGovern caused the 
petitioner corporation to be organized under the 
laws of the State of Kentucky (R. 45) for the pur¬ 
pose of acquiring certain mineral leases of lands 
from which it was proposed to extract and sell 
rock asphalt (R. 45, 47). The leases had been 
negotiated by the individuals over a period of sev¬ 
eral months preceding the organization of the cor¬ 
poration beginning in the spring of 1921 (R. 65, 
85-96). The leased acreage consisted of approxi¬ 
mately 43,000 acres of land scattered about in 





several counties in Kentucky (R. 85-96, 132), apd 
of approximately 2,000 acres near Summit, Ken¬ 
tucky (R. 31). Included in the latter acreage \ve|re 
300 to 350 adjoining acres known as the Reiio, 
Hart, and Ready tracts (R. 66-67). The leasjes 
on the Hart and Ready tracts were executed Octo¬ 
ber 20, 1921 (R. 46, 99), and March 1, 1922 (R. 46, 
105). The original lease on the Reno tract whs 
executed November 16, 1921 (R. 139); however, 
the question having arisen whether the original 
lease had been forfeited, as contended by the les¬ 
sor (R. 72-73), a new lease was executed on Jqly 
27,1925, between the individual lessor and the peti¬ 
tioner (R. 137). The rock asphalt quarried during 
the years in controversy was obtained from tjie 
Reno, Hart, and Ready tracts (R. 67). 

Petitioner’s income tax returns for 1925 and 19^9 
were duly audited by the Commissioner of Internal 
Revenue. On May 1,1929, the Commissioner noti¬ 
fied petitioner that he had determined a deficiency 
for 1925 in the sum of $2,342.61 (R. 10-17). No 
part of this deficiency was due to the disallowance 
of depletion (R. 14). The Commissioner’s letter 
stated that no allowance had been made for deple- 

i 

tion in the absence of data pertaining to the vari¬ 
ous leases (R. 13). The petition to the Board frbm 
the Commissioner’s determination was filed JuPe 
22, 1929 (R. 1). ! 

On November 19, 1931, the Commissioner nofi- 
fied petitioner that he had determined a deficiency 
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of $5,477.06 for 1929 (R. 22-26). Among the de¬ 
ductions claimed and disallowed were one in the 
sum of $39,408.81 for amortization of leases and 
one in the sum of $25,204.04 for an operating loss 
for 1928. The Commissioner's letter stated that 
amortization of leases had not been claimed for 
prior years and had not been substantiated as an 
allowable deduction (R. 26) and that the loss for 
1928 was disallowed for the reason that the corpo¬ 
ration did not sustain a deductible operating loss 
for that year (R. 25). The petition to the Board 
from the Commissioner's determination was filed 
on January 11, 1932 (R. 4). No deduction for de¬ 
pletion of leases was claimed in the return filed for 
1928 (R. 54). 

One of the issues in the litigation being the cost 
of the rock asphalt reserves in the Reno, Hart, and 
Ready tracts from which the ore was extracted, it 
may be helpful to recount some of the facts con¬ 
cerning the acquisition of these leases. A list of 
the leases on 42,688.88 acres of land later aban- 
doned (R. 85-96), discloses that these contracts 
were executed between August 5,1921 (R. 88), and 
February 16, 1922 (R. 96), and involved acreage 
outside the Summit area. For these leases, the 
promoters paid $10,667.20, or approximately 25 
cents per acre to the various lessors (R. 94, 96). 
The agreements provided for royalties for minerals 
removed from the land (R. 46, 97-105) and con¬ 
tained provisions that the instruments lapsed at 
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the end of five years except same were renewable 
so long as minerals were being found in pavipg 
quantities (R. 48-49). The agreements required 
the lessee to pay additional rentals at the rate iof 
25 cents per acre per annum beginning eightejen 
months from the respective dates of the instfu- 

i 

ments. 

The basic agreement providing for the transfer 
of the leases from the promoters to the petitioner 
was executed March 24, 1922 (R. 77-81). A pahe- 

i 

liminary agreement had been executed between the 
three individuals, F. D. Wood, W. H. Giltner, ajid 
Phil J. McGovern, on January 14, 1922 (R. 133- 
136). 

For the leases to the Summit acreage, the pre¬ 
liminary agreement between the promoters recitbd 
that upon the organization of petitioner corpora¬ 
tion, $180,000 should be paid in cash and securi¬ 
ties, plus 32% of petitioner’s capital stock, not |to 
exceed $160,000 (R. 134). For the outside acre¬ 
age of approximately 43,000 acres, the agreement 
provided that the consideration should be $200,0()0 
of petitioner’s bonds (R. 135). The promoters 
also agreed to cause petitioner to pay overriding 
royalties to themselves, in addition to the sum pay¬ 
able to the lessors in accordance with the terms pf 
the leases (R. 134-135). 

The actual transaction as shown bv the agree- 
ment of March 24,1922, followed closely the provi¬ 
sions of the earlier agreement between the prp- 
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moters. The contract provided that the promot¬ 
ers should receive $65,731.03 in cash, $15,000 in 
obligations of the Kentucky Rock Asphalt Com¬ 
pany, 32% of petitioner's authorized capital but 
not in excess'of $160,000, and $300,000 of petition¬ 
er's 7% first mortgage bonds. The agreement did 
not allocate any specific part of the consideration 
as payment for any particular lease or group of 
leases (R. 79-80). 

In the absence of information in the record to 
indicate from which of the three tracts the rock 
asphalt was being produced and sold in 1925 and 
1929, it mav be well to examine such evidence as 
petitioner has introduced to establish the cost of 
the three tracts collectively. The original Reno 
lease having been forfeited according to the con¬ 
tention of the lessor (R. 72-73), a new lease was 
executed by petitioner on July 27, 1925 (R. 137). 
The only consideration paid for the lease, other 
than the nominal sum of one dollar, appears to 
have been an advance of $10,000 to apply toward 
royalties upon minerals to be subsequently ex¬ 
tracted from the land (R. 58). One of the pro¬ 
moters, Mr. McGovern, testified that he could not 
answer the question as to the amount he paid for 
the “Summit property' 7 (R. 57-58). The witness 
further stated “The consideration we paid may 
have been no more than that stated in the leases 
themselves 77 (R. 58). 

An accountant, E. R. Thompson, testified (R. 50) 
that petitioner paid $544,088.10 for all leases ac- 
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i 

quired and that the consideration was distributed 

i 

in the following manner (R. 50-52, 113) : 

F. D. Wood_.$168,249.06 j 

W. H. Giltuer_ 255, 780. 53 j 

Phil J. McGovern_ 72,179.41 j 

Others_ 47, S79.10 


544, OSS. 10 


The consideration consisted of bonds $300.()00, 
stock $121,623.53, and cash $122,464.57 (R. |52, 
113). It will be noted that the statement prepared 
by the accountant (R. 113) lists the total bondsl as 
$310,000 and the total stock issued as $lll,623.p3. 
However, Mr. Thompson explained (R. 52) that 
the statement was in error and that the total of the 
bonds issued was $300,000 and that the compensat¬ 
ing error was in the stock account. 

Mr. Giltner admitted that the bonds and stcjck 
constituted his profit from the transaction (R. 61) 
and that he included no gain in his individual ^n- 
come tax return for 1922 by reason of the securi¬ 
ties, asserting they had no market value at tpe 
time. The witness stated (R. 62): 

This trade with the petitioner and the in¬ 
corporation was in March, but they hadp’t 
raised the money or done anything but ju]st 
a little preliminary w r ork and didn’t get 
started in fact until the summer of 1923. |n 
1922 these securities had no fair market 

i 

value. They weren’t listed and there was ijio 
trading in them, and hence I reported ijio 
gain or loss on the transaction with the pe¬ 
titioner or until I sold the securities. j 


1S055—37- 
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As a result of dissatisfaction on the paid of cer¬ 
tain parties interested in the petitioner corpora¬ 
tion, the promoters surrendered $150,000 of the 
bonds received by them as part of the considera¬ 
tion for the leases (E. 49, 106-109). At the same 
time the promoters waived their right to approxi¬ 
mately $48,000, representing the balance of the 
stock of $160,000 which was to have been issued to 
them (E. 49, 108-109). The dissatisfaction arose 
by reason of the fact that the acreage leased out¬ 
side of the Summit area was considered to have no 
value from a commercial standpoint because of the 
lack of railroad facilities (E. 49, 62-64). There 
were large deposits of rock asphalt in the outside 
acreage, and several of these deposits were as good 
as the one at Summit (E. 62). 

SUMMARY OF ARGUMENT 

Petitioner has failed to establish the aggregate 
cost of its .leases or the cost of the individual leases 
from which it extracted and sold rock asphalt dur¬ 
ing 1925 and 1929. The evidence strongly indi¬ 
cates that the leases had no value in excess of cost 
to the promoters in view of the royalties payable 
to the lessors and the overriding royalties payable 
to the promoters. 

The evidence is conflicting as to the fair market 
value of petitioner’s bonds and stock issued to the 
promoters in March 1922; however, even if the 
securities had a fair market value, as petitioner 
contends, no part of such value has been identified 







9 


as cost properly allocable to the three leases f^om 
which petitioner obtained rock asphalt during j the 
years involved here. 

The evidence before the Board of Tax Appeals 
fails to establish other essential facts such as [the 
total depletable reserves and how much of jtlie 
product sold was obtained from the Reno trjict, 
which was leased directly from the lessor bv jthe 
petitioner in 1925 after the cancellation or ijor- 
feiture of the original lease. 

The case should not be remanded to the Board 
for the introduction of further evidence, the lack 
of which had been brought to its attention bv rne 
Commissioner prior to the Board proceedings. 
Cases where deficiencies in the evidence appealed 
onlv after the Board's decision are distinguish- 
able. Moreover, it is apparent from the record 
that petitioner would be unable to produce addi¬ 
tional evidence to justify modification of the 
Board’s decision. 

ARGUMENT j 

I 

Petitioner has failed to establish the cost of its leases 

Before the cost of each ton of rock asphalt pro¬ 
duced and sold can be determined for the purpose 
of computing depletion, it is necessary to ascer¬ 
tain the cost of the depletable reserves and to dje- 
termine the number of tons removable from t^io 
lands under lease. It is obvious that the cost j)f 
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the reserves Cannot be ascertained in the absence 
of evidence sufficient to establish either (a) the 
cost of the individual leases on land from which 
the ore was extracted, or (b) the cost of all leases 
in the aggregate. The first question for consid¬ 
eration, therefore, relates to the cost of tlie leases. 

The rock asphalt produced and sold during 1925 
and 1929 was extracted from the Reno, Hart, and 
Ready tracts, constituting between 300 and 350 
acres of the 2,000 acres under lease near Summit, 
Kentuckv. Nowhere is it shown in the record from 
which one or more of these three tracts the ore was 
extracted. The leases provided for royalties to the 
lessors and recite a consideration of one dollar. 


The promoters asserted they negotiated the agree¬ 
ments in the spring or summer of 1921, although 
the instruments show dates of October 20,1921, No¬ 
vember 16,1921, and March 1,1922. Since the peti¬ 
tioner entered into the contract bv which it ac- 
quired the leases on March 20, 1922, the time 
elapsed was'too short to permit of an appreciable 
increase in value subsequent to the acquisition 
thereof by the promoters. There is no evidence of 
any such appreciation and there is no indication 
that the promoters were obtaining the leases at bar¬ 
gain prices. Under these circumstances we think 
that the leases had no bonus value. 

Petitioner contends, however, that it paid $394,- 
088.10 for the leases, so that their cost, and not 
their fair market value, is involved. We take issue 
with this contention. Since the consideration paid 
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for the leases consisted principally of petitioner’s 
stock and bonds, we submit that the amount of tjhe 
purchase price depends upon the fair market value 
of the securities. The fair market value of the se¬ 
curities, in turn, depends to a large extent upjon 
the fair market value of the leases, the principal 
asset securing them, since the leases eonstitutjed 
petitioner's sole source of revenue. Unless, there¬ 
fore, the fair market value of the stock and boiids 
has been clearly established otherwise, which jve 
denv, evidence that the leases and the depletal[>le 
reserves in the leased lands had no bonus value 

i 

and, in fact, were worth less to the petitioner tlikn 
their cost to the promoters is entitled to grdat 
weight. | 

In this connection, attention is invited to the 
fact that all but $80,731.03 of the $540,731.03 con¬ 
sideration petitioner agreed to pay to the pro¬ 
moters for the leases consisted of petitioner's 
bonds and stock (R. 79). Furthermore, in 1924 
Mr. F. D. Wood, one of the promoters, sold holies 
having a face value of $3,500 and these securities 
were repurchased by the petitioner in 1925 at $5 
cents on the dollar (R. 70-71). Since this tranls- 
action occurred after the company had begun op¬ 
erations in 1923, it is logical to assume the bonds 
had a greater value then than before operations 
started. 

In connection with the question concerning the 
fair market value of petitioner’s bonds and stock 
issued to the promoters in 1922, we invite atten- 
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tion to Mr. Giltner's testimony that lie reported 
in his individual income tax return that the securi¬ 
ties had no fair market value (R. 61-62). Mr. 
Giltner stated that the securities were not listed on 
an exchange nor traded in at the time. His testi¬ 
mony revealed further that the company did not 
begin operations until the summer of 1923. 

A second point to be noted is the fact that the 
cash paid has not been identified as pertaining to 
the Summit acreage or to the Reno, Hart, and 
Readv leases. It is clear that a considerable 
amount of this monev was a reimbursement of ex- 
penditures of Mr. Wood and Mr. Giltner made in 
connection with leases on other lands subsequently 
abandoned. Mr. Giltner testified that he and Mr. 
Wood were reimbursed all their expenditures and 
that the bonds and stock represented their “vel¬ 
vet” (R. 59-62). It is shown that the abandoned 
leases to 42,688.88 acres cost the promoters $10,- 
667.20 on account of payments to the lessors alone. 
If we assume that the promoters actually expended 
the sums for which thev were reimbursed bv peti- 
tioner, a considerable additional sum would un¬ 
doubtedly have been expended in connection with 
the abandoned acreage. 

In considering the cost of the leases in the Sum¬ 
mit area, it is observed that the agreement between 
the promoters, dated January 14, 1922, provided 
that the promoters would cause the petitioner cor¬ 
poration to be organized and to pay $200,000 in 
bonds for the outside acreage and $340,000 in bonds, 







stock, and cash for the Summit acreage. The 
terms of the ultimate agreement of March 20,19g2, 
provided for payment of the bonds, stock, and c^jsh 
aggregating the same amount previously agrded 
upon, with the exception that the cash payment was 
increased by $731.03. In view of these facts, ive 
think it illogical for petitioner to contend for jan 
aggregate cost of $394,088.10 for leases covering 
less than 350 acres in the Summit area when the 
entire group of leases covering approximately 2,000 
acres of land near Summit was assigned a value of 
only $340,000 by the promoters. It would seem 
reasonable to allocate some part of the $340,000j to 
the 1,700 acres near Summit, not included in the 
Reno, Hart, and Ready leases. 

Counsel for the petitioner urge that stock was 
sold to persons other than the three promoters for 
cash, and Mr. Thompson, an accountant, testified 
that he had prepared a statement (R. 120-121) in¬ 
dicating that persons other than the promoters 
acquired stock for cash in the aggregate amount 
of $241,400. 

Examination of petitioner’s ledger sheet (R. 
115) discloses that capital stock subscriptions ag¬ 
gregating $99,500 were made in January and Feb¬ 
ruary 1922, prior to the organization of the cor¬ 
poration and prior to acquisition of the leases. 
This suggests the thought that the investors, old 
associates of Mr. Wood (R. 47), may have been 
subscribing because of their confidence in the abil¬ 
ity of the men promoting the enterprise and not 
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because the leases were worth, in their opinion, 
more than their cost to the promoters. It is not 
shown that these associates had any knowledge of 
the details of the transaction involving the leases 
at the time of their subscriptions. Neither is it 
shown that thev had anv knowledge of the over- 
riding royalties payable to the promoters. It 
seems a fair inference from the fact Messrs. Wood, 
Giltner, and McGovern later returned $150,000 of 
the bonds and surrendered their claim to $48,000 
of stock (R. 108-109), that those who paid cash for 
their stock felt they had been misled by the pro¬ 
moters. Mr. LeSeuer stated that “there had been 
a great deal of criticism about the amount that had 
been paid" (R. 49). Mr. McGovern testified that 
the offer of the promoters to return the bonds and 
forego the stock (R. 57): 

was made because, after the com¬ 
pany's men went in there and cored and 
prospected, they came back and told us there 
was much of the property conveyed that 
would not be of value. Thev said the onlv 
known value would be at Summit and that 
the Summit property would not carrv all 
this capitalization. 

Petitioner lias suggested that there was a pro¬ 
spective purchaser for petitioner’s capital stock in 
December 1923 for the sum of $475,000 (R. 111- 
112). We think that the point is entitled to no 
weight in view of the fact that the Board of Direc¬ 
tors entertained serious doubts as to the bona tides 



of the purported offer and as to the financial Re¬ 
sponsibility of the prospective buyer (R. 111-112, 
119). | 


Petitioner has failed to sustain its burden of proving 

other essential facts 

In addition to petitioner’s failure to establish 
the cost of the depletable reserves either in the en¬ 
tire acreage leased or in the individual tracts from 
which ore was obtained in the years in question, 
there are further defects in the evidence offered to 
support the claim to depletion. 

As heretofore shown the only properties frojm 
which rock asphalt was obtained during 1925 aijid 
1929 were the lands known as the Reno, Hart, ai^d 
Ready tracts. The statement of rock asphalt pro¬ 
duced and shipped (R. 136) fails to disclose from 
which of these three tracts the ore was obtained. 
The original Reno lease was negotiated in tljie 
spring or summer of 1921 (R. 65) and the con¬ 
tract executed on November 16, 1921 (R. 139[). 

i 

However, the lessor contended this lease had be^n 
forfeited (R. 73), whereupon the corporation 
agreed upon and executed a new lease on July 27, 
1925, with the petitioner corporation (R. 137), arjd 
the lessee paid $10,000 to apply as an advance fdr 
royalties to become due (R. 58). Clearly no de¬ 
pletion is allowable with respect to ore taken from 
this tract based upon any cost allocable to the orig¬ 
inal lease. Since petitioner acquiesced in the lek- 
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sor’s view that the original lease had been for¬ 
feited, any portion of the consideration paid by 
petitioner to the promoters for the Reno lease was 

j 

a loss sustained at the time of the forfeiture. De¬ 
pletion as to any ore extracted from the Reno tract 
subsequent to July 27, 1925, would necessarily be 
based upon the cost of the new lease which cost 
nothing other than the royalties stipulated in the 


instrument. Therefore, we are confronted witil thus 
further grave defect in that the record fails to 
show separately the number of tons of rock asphalt 
extracted from the three productive tracts. 

Yfe also invite the Court's attention to a further 
defect in the proof in that no evidence was offered 
to show the total number of tons of rock asphalt 
contained in the entire acreage leased. Petition¬ 


er's witness, James A. Marshall, testified (R. 67) 

» 

that he estimated on December 31, 1930, that there 
were 170,000 tons of rock asphalt remaining in the 
Reno, Hart, and Ready tracts at that time after 
the removal of 328,877.85 tons during 1930 and 
prior years. This testimony, we submit, is incom¬ 
petent to show the estimated reserves in 1922. 

Under the Treasury Regulations 1 depletion for 
a given year should be based upon the most accu¬ 
rate estimates of depletable reserves available at 
the time and not upon estimates made subsequent 
to the end of such year. Although there is provi¬ 
sion in the 1 Regulations for revision of depletion 


1 Arts. 206 (a), 209, Regulations 69. 
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for subsequent years upon the basis of corrected 
estimates of the depletable reserves, there is |no 
provision permitting the revision of the deductions 
for depletion for the preceding years upon tjhe 
basis of the adjusted figures. To permit revision 
of earlier years on the basis of subsequent esti¬ 
mates would make it impossible for the Commis¬ 
sioner of Internal Revenue to administer the 
Revenue laws efficiently because it would |be 
impossible to prevent taxpayers from continually 
reopening years previously audited, thereby 
producing uncertainty and confusion. 

Another objection to the attempt to show the 
depletable reserves by Mr. Marshall's testimony 
concerning his estimates made December 31, 1930, 
is that the testimony does not purport to show the 
deposits of ore contained in the acreage covered 
by other leases acquired in the same transaction, 
although Mr. Giltner testified to the existence of 
other deposits (R. 62-65). 


The case should not be remanded to the Board for 

further proceedings 

Petitioner contends that it was error on the pafrt 
of the Board of Tax Appeals to refuse to grant 
its motion for rehearing and that this Coupt 
should remand the case to the Board for the intro¬ 
duction of further evidence in the event it is foupd 
the proof heretofore submitted is insufficient jto 
justify a reversal of the Board’s decision. Mfe 
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submit that this was a matter entirely within the 
discretion of the Board and that the refusal to 
reopen the controversy for the introduction of 
additional evidence was not an abuse of discretion. 
Cases supporting these views are TTTsc cf* Cooper 
Co. v. Commissioner, 53 F. (2) 843 (C. C. A. 1st); 
Weiller v. Commissioner, 64 F. (2d) 480 (C. C. A. 
2d): Freeman-Hampton Oil Corp. v. Commis¬ 
sioner, 65 Fj (2d) 456 (C. C. A. 5tli); and Bankers 
Coal Co. v. Burnet, 287 U. S. 308. 

In this connection, the language of the statute 
is noteworthy (Section 1003 (b) of the Revenue 
Act of 1928) that the appellate court has power to 
modify or reverse the Board of Tax Appeals, with 
or without remanding the case for a rehearing, 
“* * * if the decision of the Board is not in 

accordance with law, * * 

The failure of petitioner to sustain its burden 
of proof was due either to the impossibility of 
proving the necessary facts or to neglect to intro¬ 
duce the evidence available, or both. If the facts 
cannot be established, to remand the case would be 
futile. On the other hand, if the petitioner could 
have introduced satisfactory evidence but ne- 
glected to do so, to remand the case would set an 
unfortunate precedent. Parties adversely affected 
by the Board's decisions would be encouraged to 
ask for reopening of their cases upon the slightest 
pretexts. Assuming that other appellate courts 
followed the precedent established, it takes no 
stretch of the imagination to visualize the conse- 
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quent impairment of the Board’s efficiency in dis¬ 
posing of its cases and the serious hindrance to the 
prompt collection of Federal taxes. 

Although upon a few occasions appellate couHs 
have remanded cases for further proceedings, par¬ 
ticularly in those instances in which one of the 
parties is taken by surprise at the trial and there¬ 
fore unable to offer the evidence available to retjut 
the evidence offered by his opponent, in the instant 
case petitioner was not and could not have bejen 
surprised because the same issue was urged before 
the Commissioner and rejected by him. It is dijffi- 
cult, therefore, to find any reasonable excuse ijor 
petitioner’s failure to produce all evidence avail¬ 
able to establish its case. Accordingly, we do r ot 
think that the authorities cited by petitioner, Hel- 

i 

vering v. Taylor, 293 U. S. 507, and Champlin jv. 
Commissioner, 78 F. (2d) 905 (C. C. A. 10th), sup¬ 
port the contention that the instant proceedings 
should likewise be remanded. Clearly a litigant!is 
not entitled to have his case remanded by the ap¬ 
pellate court whenever he decides his case would 
have been strengthened by the introduction of ad¬ 
ditional evidence which he failed to produce. TTe 
think that the language of the Supreme Court of 
the United States in Burnet v. Houston, 283 U. S. 
223, 228, 229, is more nearly applicable to the facts 
here: 

The impossibility of proving a material 
fact upon which the right to relief depends 
simply leaves the claimant upon whom tlie 


I 
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burden rests with an unenforcible claim, a 
misfortune to be borne by him, as it must be 
borne in other cases, as a result of a failure 
of proof. 

* * * Respondent was bound to pro¬ 

duce the best available evidence of value 
which the circumstances and nature of the 
transaction permitted. It does not appear 
that he made any attempt to do so. 

Accordingly, the Court reversed the Circuit 

w v 7 

Court below and upheld the Board of Tax Appeals 
in disallowing a loss claimed on the ground the tax¬ 
payer failed to establish the value of certain rights 
as of March 1,1913. 

CONCLUSION 

We subipit that petitioner failed to establish the 
cost of its leases or the cost of its depletable re¬ 
serves and other facts essential to sustain its bur¬ 
den of proof. The Board did not abuse its discre¬ 
tion in refusing to grant petitioner's motion for 
rehearing. The decision of the Board is correct 
and should be affirmed. 

Respectfully submitted. 

James W. Morris, 
Assistant Attorney General. 
Sew all Key, 

J. Louis Monarch, 

Paul R. Russell, 

Special Assistants to the Attorney General. 

September 1937. 
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APPENDIX j 

i 

Revenue Act of 1926, c. 27, 44 Stat. 9: j 

Sec. 234. (a) In computing the net in¬ 
come of a corporation subject to the tax 
imposed by section 230 there shall be allowed 
as deductions: I 

I 

***** 

(8) In the case of mines, oil and gas weljs, 
other natural deposits, and timber, a reason¬ 
able allowance for depletion and for de¬ 
preciation of improvements, according ^o 
the peculiar conditions in each case; su<3h 
reasonable allowance in all cases to be made 
under rules and regulations to be prescribed 
by the Commissioner with the approval c}f 
the Secretary. In the case of leases the de¬ 
ductions allowed by this paragraph shall \\e 
equitably apportioned between the lessojr 
and lessee. | 

(Section 23 (1) of the Revenue Act of 1928, <j. 

852, 45 Stat. 791, is to the same effect.) I 

Treasury Regulations 69: j 

Art. 201. Depletion of mines, oil and c/as 
wells; depreciation of improvements. —Sec¬ 
tions 214 (a) (9) and 234 (a) (8) providi 
that taxpayers shall be allowed as a deducj- 
tion in computing net income in the case of 
natural deposits a reasonable allowance for 
depletion of mineral and for depreciation, 
of improvements. See section 204 (c) andj 
articles 1602 and 221 with reference to thd 
basis for computing depreciation and de-j 
pletion. 

The essence of these provisions of the 
statute is that the owner of mineral deposits, 

( 21 ) 


I 
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whether freehold or leasehold, shall, within 
the limitations prescribed, secure through 
an aggregate of annual depletion and de¬ 
preciation deductions the return of either 
the cost of his property, or the value of his 
property on the basic date plus, in either 
case, ^subsequent allowable capital additions 
(see articles 222 and 223), but not including 
land values for purposes other than the ex¬ 
traction of minerals. (But see section 204 
(e) (2) and article 221.) 

Operating owners, lessors, and lessees, 
whether corporations or individuals, are 
entitled to deduct an allowance for depletion 
and depreciation, but a shareholder in a 
mining or oil or gas corporation is not al- 

c 1 n i. 

lowed such deductions. 

***** 

(e) “Minerals” include ores of the metals, 
coal, oil, gas, and such nonmetallic sub¬ 
stances as abrasives, asbestos, asphaltum, 
* * * 

Art. 203. Amount returnable through de¬ 
pletion and depreciation deduct ions in the 
case of lessee. —(a) In the case of a lessee, 
the amount remaining in anv year return- 
able through depletion and depreciation de¬ 
ductions is (1) the value as of the basic date 
of tlie lessee's equity in the property * * *. 

(d) The value of a lessee’s equity in a 
proven mineral property acquired on or 
after March 1, 1913, is to be taken to mean 
its cost. 

Art. 206. Determination of fair market 
value of mineral properties other than oil 
and gas properties. —(a) Where the fair 
market value of the property at a specified 
date is the basis for depletion and deprecia¬ 
tion deductions, such value must be deter¬ 
mined, subject to approval or revision by the 
Commissioner, by the owner of the property 
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in the light of the conditions and circum¬ 
stances known at that date, regardless |of 
later discoveries or developments in the 
property or subsequent improvements [in 
methods of extraction and treatment of tpe 
mineral product. The value sought shoulld 
be that established assuming a transfer lie- 
tween a willing seller and a willing buyer as 
of that particular date. The Commissioner 
will give due weight and consideration to 
any and all factors and evidence having I a 
bearing on the market value, such as co$t, 
actual sales and transfers of similar prop¬ 
erties, market value of stock or shares, roy¬ 
alties, and rentals, value fixed by the owner 
for purpose of the capital stock tax. valua¬ 
tion for local or State taxation, partnership 
accountings, records of litigation in whiqh 
the value of the property was in question, 
the amount at which the property may have 
been inventoried in probate court, and, in 
the absence of better evidence, disinterestejd 
appraisals by approved methods. Valua¬ 
tions by analytic appraisal methods, such ds 
the present value method, are not entitled tp 
great weight, (1) if the value of a mineral 
deposit can be determined upon the basis ojf 
cost or replacement value. (2) if the knowl¬ 
edge of the presence of the mineral has not 
greatly enhanced the value of the mineral 
property, (3) if the removal of the minerdl 
does not materially reduce the value of the 
property from which it is taken, or (4) if 
the profits arising from the exploitation of 
the mineral deposits are wholly or in grea: 
part due to the manufacturing or marketing 
ability of the taxpayer or to extrinsic caused 
other than the possession of the mineral it¬ 
self. Where the fair market value must bb 
ascertained as of a certain date, analytic ap-f 
praisal methods will not be used if the fail} 
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market value can reasonably be determined 
bv anv other method. 

Art. 209. Determination of mineral con¬ 
tents of mine .—Every taxpayer claiming a 
deduction for depletion of mines for a given 
year will be required to estimate or deter¬ 
mine with respect to each separate property 
the total units (tons, pounds, ounces, or 
other measure) of mineral products reason¬ 
ably known, or on good evidence believed, 
to have existed in the ground on the basic 
date, according to the method current in the 
industrv and in the light of the most ac- 
curate and reliable information obtainable. 
Preference shall be given in the selection of 
a uiiit of estimate to the principal unit (or 
units) paid for in the product marketed. 
The estimate of the recoverable units of the 
mineral products in the property for the 
purposes of valuation and depletion shall 
include as to both quantity and grade— 

(a) The ores and minerals “in sight”, 
“blocked out”, “developed”, or “assured”, 
in the usual or conventional meaning of 
these terms in respect to the type of the 
deposit, and 

(b) “Probable” or “prospective” ores 
and minerals (in the corresponding sense), 
that is, ores and minerals that are believed 
to exist on the basis of good evidence 
although not actuallv known to occur on the 
basis of existing development; but “prob¬ 
able” or “prospective” ores and minerals 
may be estimated, for purposes of this val¬ 
uation, (1) as to quantity, only in case they 
are extensions of known deposits or are new 
bodies or masses whose existence is indi¬ 
cated by geological or other evidence to a 
high degree of probability, and (2) as to 
grade, onlv as accords with the best indica- 
tions available as to richness. 
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Art. 211. (b) When the value of the 
property at the basic date has been deter¬ 
mined and the allowance is based upon spell 
value, depletion sustained for the taxable 
year shall be computed by dividing the vajhie 
remaining for depletion by the number j of 
units of mineral to which this value is Ap¬ 
plicable, and by multiplying the unit vajue 
for depletion, so determined, by the number 
of units sold within the taxable year. * *| * 

Treasury Regulations 74: 

Articles 221, 223, 226, 229, and 231 are I to 
the same effect. 


i 
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